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GREGORY,  Rbspondknt,  v.  FIOHTIER  ab  ExBotrroB 
•    of  sohwakhecks^  bbobasbd,  appellaitr. 

New  Yobx  Goubt  of  Common  Pleas,  General  Tsbm; 
June,  1891. 

§§  410,  829. 

LtmitaUon  of  action — token  commences  to  run  from  demand — Teetimany 

to  traneaction  tffUh  deecaeed  person — when  competent — Oontersion 

— what  constitutes — w?ien  demand  sttfficient. 

The  court  of  common  pleas  upon  appeal  from  a  judgment  of  the 
general  term  of  the  city  court  of  New  York  affirming  a  judgment 
of  the  trial  term  of  that  court  has  no  jurisdiction  to  review  the 
weight  of  evidence;  but  where  the  evidence  is  sufficient  to 
authorize  a  verdict  for  the  party  succeeding,  it  is  confined  to . 
the  consideration  of  errors  in  law  apparent  on  the  record  [l]. 

Where  a  complaint  alleges  title  to  a  chattel  in  the  plaintiff,  posses- 
sion by  the  defendant  as  bailee,  his  refusal  to  deliver  it  on 
demand  and  its  value,  a  cause  of  action  for  conversion  is  suf- 
ficiently alleged  i^. 

Where  in  an  action  for  conversion  of  jewelry,  only  one  parcel  of 
Jewelry  is  indicated  by  the  pleadings  or  the  evidence,  an  ob- 
jection that  the  jewelry  owned  and  demanded  by  plaintiff  is  not 
identified  by  the  proof  as  the  jewelry  in  controversy  is  not  well 
taken  C9]. 

Where  in  an  action  against  an  executor  for  the  conversion  by  his 
decedent  of  jewelry  belonging  to  the  plaintiff,  the  uncontra- 
dicted evidence  showed  that  the  testator  had  possession  of  the 
jewelry,  and  that  when  the  plaintiff  demanded  it  of  him,  "  he 
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ga^e  her  a  push"  and  said:  *^  Go  away  from  here,  whatever  I 
ha^e  I  will  keep," — Eeld,  that  a  refusal  to  delirer  under  such 
circumstances  furnished  plenary  proof  of  conTersion  [6]. 

Glllet  0.  Roberts  (57  N,  F.  28)  followed  [4]. 

Where  jewelry  was  deposited  for  an  indefinite  period  the  refusal  of 
the  bailee  to  deliver  on  demand  constitutes,  in  the  absence  of  an 
actual  conversion,  a  refusal  to  deliver  on  demand  constitutes  a 
conversion  of  the  property,  and  the  time  limited  by  statute  for 
the  commencement  of  an  action  to  recover  damages  therefor 
commences  to  run  at  the  time  of  that  refusal  W.  This  was  so  at 
'  common  law  and  is  so  under  Code  of  Civil  Procedure  (§  410, 
subd.  2),  which  is  a  codification  of  the  law  as  it  existed  at  the 
time  and  created  no  new  rule  of  law  [Tl. 

Gangley  v,  Troy  City  N't'l  Bank  (98  N.  F.  487)  distinguished  [8]. 

In  an  action  against  an  executor  to  recover  damages  for  the  con- 
version by  his  testator  of  jewelry  belonging  to  the  plaintiff,  the 
plaintiff  is  not  incompetent  under  section  829  of  the  Code  of 
Civil  Procedure  to  testify  to  the  value  of  the  jewelry  [9] ;  but  as 
a  condition  of  the  admission  of  her  opinion,  it  is  necessary  to 
show  that  she  was  competent  to  form  an  opinion :  in  other  words, 
that  she  was  an  expert  on  the  value  of  jewelry  [9]. 

That  a  witness  cannot  testify  as  an  expert  unless  he  is  an  expert,  is 
elementary  law  and  familiar  practice[iO] ;  and  it  is  therefore  an 
error  to  permit  a  party  to  an  action  to  testify  to  the  value  of 
jewelry  which  is  the  subject  thereof,  where  it  was  merely  shown 
that  she  bought  the  jewelry/  but  the  price  she  gave  was  not 
stated,  nor  was  any  other  evidence  to  show  her  qualification  to 
speak  as  to  its  value  [lit  ^1. 

The  burden  is  upon  the  party  providing  a  witness  to  show  his  com- 
petency to  give  evidence  as  an  expert  as  to  the  value  of  property 
involved  in  the  suit  [i^J. 

Jones  V.  Morgan  (90  N.  F.  10)  distinguished  [18]. 

Where  a  plaintiff  in  an  action  against  an  executor  to  prove  the  de- 
livery of  jewelry  to  the  defendant's  testotor  testified  that  she 
put  certain  articles  of  jewelry  in  a  box  and  left  it  in  the  custody 
of  one  I.,  with  directions  to  deliver  it  to  the  defendant's  testator, 
and  I.  then  testified  that  she  did  not  know  what  was  in  the  box, 
'but  that  she  delivered  it  to  said  testator, — Heldy  that  the  testi- 
mony of  the  plaintiff  was  to  a  personal  transaction  with  the 
•decedent,  notwithstanding  an  intermediary  was  employed  and 
that,  therefore,  it  was  incompetent  [H  i»]. 

Statutes  are  to  be  constructed  so  as  to  effectuate  the  remedy  for 
which  they  are  designed  [^8]. 


VOL.  XXI. 

Gregory  «.  Fichtier. 


The  statute  {Code  Oiv.  Pro.  §  829)  prohibiting  a  party  to  an  action 
from  testifying  in  his  own  behalf  against  an  executor,  adminis* 
trator,  or  suryivor  of  a  decedent  to  a  personal  transaction  or 
communication  with  the  decedent  is  a  beneficial  one  and  is  not 
to  be  limited  or  narrowed  by  construction  [  d]  and  although  it 
appeared  that  the  interview  sought  to  be  excluded  was  a  personal 
«ne,  it  need  not  have  been  private  or  confined  to  the  witness  and 
the  deceased.  Any  fact  to  which  he  is  prohibited  from  testi- 
fying by  that  statute  cannot  be  established  by  implication  from 
his  testimony  U'l. 

{Bedded  June  1,  1891.) 

Appeal  bj  the  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  city  coartof  New  York  af&rming  a  judgment 
of  the*'trial  term  of  that  court  entered  upon  a  verdict  of  the 
jury  in  favor  of  the  plaintifi. 

The  facts  are  stated  in  the  opinion. 

John  A,  Straley  (Straleyj  Hasbrouck^  and  ScKLoeder, 
Attorneys),  for  defendant,  appellant. 

c/bAn  Straoom  {Hiram  Ketchum^  attorney)  for  plaintiff, 
respondent. 

'Prtob,  J. — The  contention  that  the  proof  was  msuffi- 
<sient  to  authorize  a  verdict  for  the  plaintiff  is  clearly  unten- 
able, and  upon  an  appeal  from  a  judgment  of  afiirm- 
[1]      ance  by  the  general  term  we  have  no  jurisdiction  to 
review  the  weight  of  evidence.    We  are  confined, 
therefore,  to  the  consideration  of  errors  in  law  apparent  on 
the  record. 

As  intimated,  the  court  rightly  refused  to  dismiss  the 
complaint,   either  for  intrinsic  defect  or  insufficiency  of 
proof.     The  complaint  alleges  property  in   the  plaintiff, 
possession  by  the  defendant  as  bailee,  his  refusal  on 
PI      demand  to  deliver  the  jewelry,  and  its  value.    Noth- 
ing more  was  requisite  to  a  cause  of  action  for  con- 
version.    And  of  these  allegations  something  more  at  least 
than  a  scintilla  of  evidence  was  adduced. 
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The  criticism  of  the  appellant  is  that  the  jewelry  owned 

and  demanded  by  the  plaintiff  was  not  identified  by  proof 

as  the  jewelry  in  controversy  ;  but,  as  only  one  parcel  of 

jewelry  is  indicated  either  by  the  pleadings  or  the 

m     evidence,  the  inference  is  irresistible  that  the  jewelry 

demanded  by  the  plaintiff  was  the  jewelry  detained 

by  the  defendant. 

The  appellant  argnes  that  the  demand  and  refusal  io 
evidence  was  not  snflScient  proof  of  conversion,  because  it 
was  not  apparent  that  the  defendant  had  either  possession 
of  the  jewelry,  or  had  parted  with  it  to  evade  delivery  of  it. 
£ut,  if  a  defendant  has  parted  with  possession,  it  is  not 
necessary  to  show  that  he  did  so  with  a  fraudulent  purpose. 
The  facts  here  fail  to  support  the  proposition  on  which  the 
appellant  relies,  namely :  ''If,  at  the  time  the  demand  is 
made,  the  goods  are  in  the  actual  possession  of  another,  and 
the  person  of  whom  the  demand  is  made  has  not,  and  never 
had,  any  control  over  them,  the  fact  that  he  claims  the  goods, 
and  declares  they  are  his  own  property,  will  not  amount  to 
a  conversion  "  (Andrews  v,  Shattnck,  82  Barb.  396);  but 
the  evidence  presents  rather  that  other  criterion  of  conver- 
sion propounded  by  Earl,  C,  in  Gillet  v.  Roberts 
W     (57  Jf.  Y.  28),  namely  :   "  Where  mere  words  are 
relied  upon,  they  must  be  uttered  under  such  cir- 
cumstances, in  proximity  to  the  property,  as  to  show  a  de- 
fiance of  the  owner's  right,  a  determination  to  exercise 
dominion  and  control  over  the  property,  and  to  exclude  the 
owner  from  the  exercise  of  his  rights."    The  uncontradicted 
evidence  is  that  the  defendant's  testator  had  posses- 
Pi     sion  of  the  jewelry,  and  that,  when  the  plaintiff  de- 
manded it  of  him,  '^  he  gave  her  a  push,"  and  said  : 
"  Go  away  from  here.     Whatever  I  have  I  will  keep."    A 
refusal  to  deliver,   under  such    circumstances,   furnishes 
plenary  proof  of  conversion. 

The  appellant  further  contends  that  his  plea  of  the 
statute  of  limitations  was  made  good  by  uncontroverted 
evidence.    The  proof  is  that  in  1872  the  defendant  received 
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the  articles  of  jewelry  on  deposit  for  an  indefinite  period, 
and  that  in  1884  or  1885  the  return  of  them  was  demanded 
bj  the  plaintiff.  The  action  was  commenced  in  February, 
1885.     In  the  absence  of  evidence  of  any  actual  conversion 

the  refusal  to  deliver  on  demand  constituted  the 
m     conversion,  and  indisputably  the  statute  commenced 

to  run  at  the  time  of  that  refusal.  It  was  so  at 
•common  law,  and  it  is  so  by  the  express  terms  of  the  Code, 

which  provides  that  ^^  where  there  was  a  delivery  of 
[7]     personal  property,  not  to  be  returned  at  a  fixed  time 

or  upon  a  fixed  contingency,  the  time  must  be  com- 
puted from  the  demand."  (§  410,  subd  2.)  "  This  section 
was  a  codification  of  the  law  as  it  existed  at  the  time  of  its 
adoption,  and  created  no  new  rule  of  law"  (King  v.  Mao> 
kellar,  109  iT.  Y.  215,  224),  and  at  common  law  the  rule 
ixras  elementary  that  '^  where  a  demand  is  necessary  to  per- 
fect a  right  of  action,  the  statute  runs  from  the  demand  " 
-(13  Amer.  cfe  £ng,  Enc.  Zawj  721 ;  Payne  v.  Gardiner,  29 
i^.   r.  146 ;  Smiley  v.  Fry,  100  Id.  262). 

The  authority  relied  upon  by  the  appellant  (Ganley  v. 

Troy  City  N't'l  Bank,  98  iT.  K  487,)  instead  of  sus- 
IS]     taining,  quite  clearly  discredits,  his  contention.    The 

distinction  is  between  a  deposit  for  a  determinate  i^ud 
a  deposit  for  an  indeterminate  period  ;  and  in  the  latter  case 
the  Code,  §  410,  expressly  provides  that  ^'  the  time  must  be 
<K>mputed  from  the  demand."  Here  the  jewelry  was  not  to 
be  returned  ^^  at  a  fixed  time  or  upon  a  fixed  contingency," 
•—in  other  words,  the  deposit  was  for  an  indefinite  time ; 
and  so  the  statute  of  limitations  is  no  answer  to  the  action 
<Fry  V.  Clow,  3  iV^.  F.  Supp.  593). 

So  far  as  to  allegations  of  error  which  we  find  to  be  un- 
tenable. We  proceed  to  indicate  others  which  we  deem  to 
be  well  supported,  and  of  sufilcient  moment  to  require  a 
Teversal  of  the  judgment. 

Although  the  action  be  against  an  executor,  the  plaintiff 
was  not  incompetent,  under  section  829  of  the  Code,  to 
tsstify  to   the  value  of  the  jewelry     (Burrows  t;.   But- 
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[t]      ler,  38  Hun^  157).     But,  as  a  condition  of  the  ad- 
missibility of  her  opinion,  it  was  necessary  to  show 
that  she  was  competent  to  form  an  opinion  ;  in  other  words^ 
that  she  was  an  expert  on  the  value  of  jewelry. 
[10]    That  a  witness  cannot  testify  as  an  expert  unless  he 
be  an  expert  is  elementary  law  and  familiar  practice 
(7  Amer.  <b  Eng,  Enc.  Law^  614).     Yet  here,  without  any 
evidence  whatever  of  her  qualification  to  speak  as  to  the 
value  of  the  jewelry,  the  plaintiff  was  allowed  to  state 
the  value  as  $1857.    True,  she  had  said  that  she  bought 
the  jewelry,  but  she  did  not  give  the  price  ;  and  the 
[11]    mere  fact  of  the  purchase  was  no  proof  of  her  ac- 
quaintance with  the  value.     On  objection  to  the  evi* 
dence  as  incompetent,  the  learned  trial  judge  answered :  "  I 
will  allow  you  [defendant's  counsel]  to  cross-examine  the 
witness  concerning  her  knowledge  as  to  the  value  of  this 
jeweliy  ;"  implying  that  the  burden  is  upon  a  partj 
[18]    to  prove  the  incompetency  of  an  adverse  witness,, 
rather  than  upon  the  party  producing  him  to  show 
his  competency.    This  error  in  the  admission  of  evidence 
was  palpably  prejudicial  to  the  appellant,  for  the  case  dis- 
closes no  other  proof  of  value  to  sustain  the  verdict ;  and 
in  his  charge  the  learned  trial  judge  assumed  that  the  value 
was  so  conclusively  shown  by  the  plaintiff's  testimony  as- 
not  to  be  a  question  for  the  jury. 

In  vain  the  respondent  cites  Jones  v.  Morgan  (90  N.T, 

10)  as  establishing  the  sufficiency  of  the  proof  of 

[18]    value  in  the  present  case,  for  there  there  was  evidence- 

of  the  cost  price,  and  of  deterioration  by  age  and 

use,  while  here  neidier  of  those  facts  is  exhibited. 

Another  error  in  the  admission  of  evidence  is  equally 
fatal  to  the  judgment.  It  was,  of  course,  an  indispensable- 
part  of  the  plaintiff^s  case  to  prove  what  and  how  much 
jewelry  had  been  delivered  to  the  defendant,  and  the  fact 
was  shown  thus :  The  plaintiff  testified  that  she  put  the 
jewelry  in  a  box ;  that  the  jewelry  consisted  of  such 
and  so  many  pieces ;  and  that  she  left  the  box  Id' 
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CQStodj  of  Mrs.  Immer,  with  directions  to  deliver  it  to  the 
defendant's  testator.  Mi-s.  Immer  then  testified  that  she 
did  not  know  what  was  in  the  box,  but  that  she  deliv- 
ered it  to  the  defendant's  testator;  and  so,  and  not  other- 
wise, was  it  proved  that  the  defendant's  testator  received 
the  particular  pieces,  and  all  the  pieces,  of  the  jewelry  for 
the  conversion  of  which  the  plaintiff  has  recovered  damages. 
The  defendant  moved  to  strike  out  the  plaintiff's  testimony 
as  to  what  jewelry  was  delivered  to  the  defendant's  testator, 
on  the  ground  that  it  was  incompetent  under  section  829  of 
the  Code ;  but  the  motion  was  denied,  with  an  exception. 
The  defendant  then  moved  the  court  for  a  dismissal  of  the 
complaint  on  the  ground  ^'  that  there  is  no  competent  evi- 
dence of  the  delivery  of  the  articles,"  which  was  also 
denied,  with  an  exception.  Finally  the  defendant  requested 
the  court  to  charge  the  jury  ^^  that  there  is  no  competent 
proof  of  the  delivery  of  the  jewelry,"  and  this,  too,  was 
denied,  with  an  exception.  Thus  the  point  is  duly  pre- 
sented that  the  plaintiff  was  incompetent,  under  section  829 
of  the  Code,  to  testifiy  to  the  delivery  of  the  jewelry  to  the 
defendant's  testator. 

Did  the  plaintiff's  testimony  go  to  prove  a  personal 
transaction  or  communication  with  the  deceased  ?    Mrs. 

Immer  did  not  show  what  jewelry  was  delivered  to 
US]    the  deceased,  for  she  did  not  know.     She  proved 

only  that  she  had  delivered  the  box  to  him.  It  was 
by  the  evidence  of  the  plaintiff  that  the  jury  were  informed 
what  jewelry  was  delivered  to  the  deceased.  Strike  out  the 
plaintiff's  testimony,  and  there  is  no  evidence  of  that  de- 
livery.   And  the  transaction  was  between  the  plaintiff  and 

the  deceased, — although  an  unconscious  intermediary 
[10]    was  employed, — as  strictly  and  essentially  as  if  the 

box  had  been  sent  by  the  plaintiff  to  the  deceased 
through  the  agency  of  the  post^ffice  or  an  express  company* 
Suppose  an  action  for  the  conversion  of  articles  enclosed  in 
an  envelope  and  transmitted  by  mail.  A  third  party  proves 
the  delivery  of  the  envelope  to  the  deceased,  and  then  the 
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plaintiff  often  to  testify  to  tbe  oontentB  of  the  envelope. 
Would  not  suck  evidence  be  rejected  as  involving  atrictlj 
and  estentiallj  a  peraonal  commanication  by  the  plaintiff  to 
tbe  deceased  I  Disclosare  of  tbe  contents  of  tbe  envelope 
is  not  by  tbe  plaintiff  to  tbe  postmaster,  bat  is  made,  for 
tbe  first  time,  to  tbe  deceased.  So  here  the  contents  of  tbe 
box  were  not  dlvnlged  to  Mrs.  Immer,  and  she  did  not  re- 
veal them  to  tbe  deceased  ;  but  knowledge  of  those  contents 

wasy  in  the  most  literal  sense,  imparted  to  tbe  de- 
ll^   ceased  by  tbe  plaintiff.     Plainly  it  was  a  personal 

transaction  and  commanication  between  the  plain- 
tiff and  tbe  defendant's  testator. 

Statates  are  to  be  constraed  so  as  to  effectaate  tbe  remedy 

for   which   they  are  designed ;    and   the   mischief 
W    against  which  section  829  of  the  Code  was  directed 

is  testimony  by  an  interested  party  of  a  transaction 
or  commanication  which  the  decease  of  the  other  party 
makes  incapable  of  contradiction.  The  present  case  in- 
volves the  mischief,  since  the  plaintiff  testified  to  a  transac- 
tion and  commanication  as  to  which  only  the  deceased  coold 
speak ;  and,  being  within  the  mischief  of  the  former  law, 
it  is  within  the  scope  of  the  remedy  which  the  new  law 
contemplates. 

^'  The  statate  is  a  beneficial  one,  and  onght  not  to  be 

limited  or  narrowed  by  constrnction.    Althongh  it 
UQ    mast  appear  that  th^  interview  or  transaction  sought 

to  be  excluded  was  a  personal  one,  it  need  not  have 
been  private,  or  confined  to  the  witness  and  the  deceased. 
A  contrary  rule  would  defeat  the  reasonable  intent  of  the 
statute  that  a  surviving  party  should  be  excluded,  as  one 
mterested,  from  maintaining  by  his  testimony  an  issue 
which  in  any  degree  involved  a  communication  or  transac- 
tion between  himself  and  a  deceased  person"  (Holcomb  v. 
Holcomb,  96  N.  F.  816,  325;  Heyne  v.  Doeifle,  124 
N.  T.  605).  "Any  fact  as  to  which  a  party  is  prohib- 
ited  from  testifying  by  section  829  of  the  Code  cannot  be 
established   inferentially    from  his  testimony"   (Johnson 
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^.  SpieSy  8  JStm,  468).  ^^  A  fact  that  cannot  be  proved  by 
him  directly  cannot  be  established  inferentially  by  his  testi- 
mony  "  Jacqnes  v.  Elmore,  7  -ffwn,  676 ;  Grey  v.  Grey, 
47  JV.  Y.  554). 

We  are  of  the  opinion  that  the  evidence  in  discussion 
was  incompetent,  and  its  admission  error.  Judgment  re- 
Tersed,  and  new  trial ;  costs  to  abide  the  event. 


Dalt,  C.  J.,  and  Allen,  J.,  concurred. 


STRONG,  AN  brFANT  bt  Bsowns,  his  Guabdian  ad 

LrrRM:,  Respondent,  vs.    JENKINS,  Impleaded, 

ETO.,  Appellant.. 

SuPEBioB  CouBT  OF  BuFFALo,  Genebal  Tebm;  Jtinb,  1891. 
§  468  et  seq. 

Guardian  ad  litmn — uhm  proof  of  appointment  not  naMSMry — token 
objeUian  to  nenFoppointment  ihauld  he  taken. 

Tile  only  interest  that  the  defendant  in  an  action  brought  bj  an  in- 
fant plaintiff  has  in  the  appointment  of  a  guardian  ad  Utem  for 
the  plaintiff  is  that  he  be  a  person  of  sufficient  ability  to  respond 
to  him  for  costs  in  case  the  infant  is  called  upon  to  pay 
them  pv 

It  is  not  necessary  upon  trial  of  an  action  brought  by  an  infant 
plaintiff,  to  make  proof  of  the  appointment  of  a  guardian  ad  litem 
for  the  plaintiff,  unless  the  defendant  objects  that  no  guardian 
has  been  appointed  who  will  answer  for  costs,  and  where  no  such 
objection  is  taken  on  the  trial,  it  cannot  be  successfully  taken  on 
appeal,  even  though  a  guardian  was  not  appointed  for  the  plaintiff 
before  suit  brought  p]. 

Where  in  an  action  against  the  sheriff  for  the  wrongful  taking  of 
moneys  belonging  to  the  plaintiff  therein,  it  appeared  that  the 
plaintiff  owned  certain  furniture  and  sold  the  same  at  auction, 
that  at  the  dose  of  the  sale  the  defendant  took  from  the  box  in 
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which  the  auctioneer  had  placed  the  proceeds  of  the  sale 
$208.07  and  applied  it  in  satisfaction  of  an  execution  issued 
against  the  property  of  a  third  person, ~ifi$^  that  after  a 
lengthy  direct  and  cross-examination  of  the  auctioneer,  it  was- 
not  error  to  refuse  to  permit  the  sheriff's  counsel  to  cross-ex- 
amine the  auctioneer  for  the  purpose  of  showing  all  the  facts  and 
circumstances  connected  with  the  taking  of  the  moneys  by  the 
sheriff  is);  that  it  appearing  that  the  sheriff  took  the  moneya 
and  applied  it  in  satisfaction  of  an  execution  against  another 
person  it  made  no  difference  so  far  as  the  legal  aspect  of  the 
case  was  concerned  how  he  got  possession  of  it,  as  the  pUiintiff 
was  not  present  and  did  not  consent  [4] ;  that  it  was  not  error 
to  refuse  to  allow  further  cross-examination  upon  matters  which 
were  immaterial  isu 
{Decided  June  16,  1891.) 

Appeal  by  the  defendant  Jenkins  from  a  judgment  of 
the  manicipial  conrt  of  the  city  of  Buffalo  rendered  in 
favor  of  the  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Frcmk  M.  Loomia^  for  defendant,  appellant. 

Brown  dk  Sells j  for  plaintiff,  respondent. 

Trrue,  J. — This  action  was  commenced  in  the  municipal 
court  by  the  plaintiff  against  Oliver  A.  Jenkins  and  Andrew 
J.  Kurtz  for  unlawfally  taking  money  belonging  to  the 
plaintiff.  It  appears  from  the  undisputed  testimony  that 
the  plaintiff  was  the  owner  of  certain  household  furni- 
ture in  the  hotel  formerly  known  as  the  "Huron  House ;'^ 
that  one  James  Willis  had  a  chattel  mortgage  on  a 
portion  of  the  furniture,  and  before  the  commencement  of 
this  action  assigned  his  interest  in  the  claim  against  the  de- 
fendant  to  the  plaintiff.  The  defendant  Andrew  J.  Kurtz 
had  obtained  a  judgment  against  Priscilla  Strong,  mother  of 
the  plaintiff,  and  an  execntion  issued  to  the  sheriff,  Oliver 
A.  Jenkins,  in  the  usual  form.  On  the  28th  day  of  April^ 
1890,  the  plaintiff  proceeded  to  sell  the  property  at  auction^ 


VOL.  XXL  11 


Strong  V.  JenkiD& 


and  after  the  sale  had  commenced,  the  sheriff,  by  one  of 
his  deputies,  appeared  with  an  execution  against  Priscilla 
Strong,  in  favor  of  the  defendant,  Andrew  J.  Kurtz,  and 
took  possession  of  the  box  in  which  the  proceeds  of  tlie  sale 
were  kept.  The  sale  was  continued  by  the  auctioneer,  and 
the  proceeds  put  in  the  box,  from  which  the  sheriff  took 
out  $208.07.  The  plaintiff  was  not  present  during  the  sale 
The  sheriff  paid  over  tliis  sum  to  Mr.  Loom  is,  counsel 
for  Kurtz,  and  by  him  it  was  paid  to  Kurtz  and  applied  on 
the  execution  against  Mrs.  Strong.  No  evidence  was  offered 
on  behalf  of  the  defendant  After  a  long  direct  and  cross- 
examination  of  the  auctioneer,  the  defendant's  counsel 
offered  to  show  all  the  facts  and  circumstances  connected 
with  the  taking  of  the  money  by  the  sheriff,  and  the  court 
refused  to  allow  further  examination  on  that  point.  After 
the  plaintiff  rested  his  case,  the  defendant  moved  for  a  non* 
suit  as  to  both  defendants,  Jenkins  and  Kurtz.  The  court 
granted  the  motion  as  to  Kurtz,  but  denied  it  as  to  de- 
fendant Jenkins. 

It  appears  from  the  return  that  M.  Fillmore  Brown  wa» 
duly  appointed  guardian  ad  litem  for  the  plaintiff,  who  was 
an  infant,  before  the  commencement  of  the  action,  but  no 
formal  proof  of  that  fact  was  made  on  the  trial.  The  de- 
fendant claims  on  this  appeal  that  proof  of  the  appointment 
of  the  guardian  should  have  been  made  on  the  0*ial,  and 
that  his  motion  for  a  nonsuit  should  have  been  granted.. 
No  objection  was  made  on  the  trial  or  on  the  motion  for  a 
nonsuit  that  no  guardian  had  been  appointed,  except  such  as* 
is  implied  in  the  motion  itself. 

The  orfly  interest  the  defendant  has  in  the  appointment 
of  a  guardian  for  an  infant  plaintiff  is  that  he  be  a  perjon 

able,  or  rather  of  sufficient  ability  to  respond  to  him 
[1]     for  costs,  in  case  the  infant  is  called  upon  to  pay.     It 

is  not  necessary  to  make  proof  of  the  appointment  of 
the  guardian  unless  the  defendant  objects  that  no  guardian 

has  been  appointed,  who  will  answer  for  costs.    No- 
[t]      objection  was  taken  on   the  trial,  and  even  if  no* 
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^aardiftn  bad  been  appointed  and  tbe  defendant  had  gone 
to  trial  without  objection,  it  would  not  be  ground  of  reversal 
(Scherraerhorn  v.  Jenkins,  7  Johns^  873;  Treadwell  v. 
Bruder,  8  K  D.  Smith,  697). 

It  appears  from  the  return  that  a  guardian  was  ap- 
pointed, and  the  defendant  is  protected  in  oontemplation  of 
law,  and  it  is  now  too  late  to  raise  the  objection  (Donohue 
t>-  Henry,  4  £.  D.  Smith,  162). 

The  defendant  also  claims  that  error  was  committed  bj 
the  court  in  refusing  to  allow  a  further  cross-examination 

of  the  auctioneer.    We  do  not  think  any  error  was 
n     committed  by   the    court  in   refusing  to  allow  a 

further  cross-examination  upon  an  immaterial  matter. 
The  defendant,  through  his  deputies,  who  were  called  as 
witnesses  on  the  trial,  admitted  that  he  took  the  money, 
and  that  he  paid  it  over  to  his  present  counsel,  Mr.  Loomis, 
in  satisfaction  of  the  Kurtz  execution.  The  evidence  is 
undisputed  that  the  property  belonged  to  the  pluntiff,  and 
the  defendant  had  no  right  to  take  it  or  the  proceeds  of  the 
flale  to  satisfy  a  judgment  against  Mrs.  Strong. 

It  can  make  no  difference  so  far  as  the  legal  aspect  of  the 
case  is  concerned,  how  the  defendant  got  possession  of  the 

proceeds  of  the  sale ;  it  is  sufficient  that  he  took  the 
m     money  without  any  authority  and  applied  it  in  sat* 

isfaction  of  an  execution  against  another  person. 
We  think  the  judgment  should  be  affirmed,  with  costs. 

BsoKWrrH,  Ch.  J.,  and  Hatoh,  J.,  concurred. 
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HE  ALT    i;.  MXJRPHYy    as  AdministbatoB)  sra,   of 
MURPHY,  Dbobabkd. 

Cirr  CoiTBT  OF  New  Yosk,  Spboial  Tbbm;  Ssptsmbeb» 

1891. 

§§  1835,1836. 
OotU—^fhen  QdmilnuiraU^rnatc^argedwUh^  in  oMm  Offointt  him. 

Where  the  claim  set  forth  in  the  complaint  in  an  action  against  an 
administrator  was  for  $276.  and  with  interest  to,  date  of  trial 
would  hare  amounted  to  $806. 80,  and  the  plaintiff  recovered  on 
the  trial  $98, — Hddf  that  the  defendant  had  not  unreasonably 
resisted  the  plaintiff's  claim ;  that  the  plaintiff  was  entitled  to 
the  disbursements,  but  should  not  have  the  costs  of  the  action* 

(Decided  Septmber  80.  1891.) 

Motion  bj  the  plaintiff  that  she  be  allowed  costs  of  the 
action. 

The  action  was  commenced  in  August,  1889,  against  the 
defendant  as  administrator  of  the  property  of  Robert 
Murphy,  deceased.  The  complaint  originally  served  set  forth 
two  causes  of  action  in  one  count,  viz.  (1)  for  work,  labor,  and 
services  in  doing  washing,  ironing,  and  knitting  for  defen- 
dant's decedent;  and  (2)  for  money  laid  ont  and  expended  at 
the  decedent's  request,  and  demanded  judgment  for  $261 
and  interest.     The  defendant  duly  answered  this  complaint. 

Subsequently,  under  leave  granted  by  the  court,  the 
plaintiff  served  an  amended  complaint  setting  forth  four 
causes  of  action,  viz.  (1)  for  services  rendered  deceased  in 
washing,  ironing,  and  knitting  stockings  for  a  period  of  six 
years  at  the  agreed  price  of  50  cents  per  week;  (2)  boan) 
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furnished  deceased  during  month  of  April,  1888,  $25;  (3) 
money  expended  for  and  at  the  request  of  the  decedent  $45; 
and  (4)  for  $50  loaned  the  decedent  in  July,  1887.  The 
•claims  constituting  these  four  causes  of  action  aggregated 
$276,  and  with  interest  added  to  the  date  of  trial,  would 
have  amounted  to  $306.36. 

The  answer  of  the  defendant  to  each  of  these  causes  of 
action  was  the  same,  viz.  (1)  general  denial;  (2)  payment;  (3) 
the  six  years,  statute  of  limitations ;  (4)  '^  that  on  or  about 
July  12,  1888,  the  plaintiff  presented  to  this  defendant  a 
claim  against  the  said  Robert  Murphy,  deceased,  which  in- 
cluded all  the  causes  of  action  set  forth  in  the  complaint 
herein  ;  that  thereafter,  to-wit,  within  thirty  days  after  the 
£aid  presentation  to  this  defendant  of  said  claim,  this  defen- 
dant disputed  and  rejected  said  claim  and  each  and  every 
part  thereof,  and  absolutely  refused  to  pay  the  same  or  any 
part  there<)f ;  that  said  claim  was  not  nor  was  any  part 
thereof  referred  as  prescribed  by  law,  and  no  action  was 
commenced  for  the  recovery  thereof  or  for  the  recovery  of 
any  part  thereof  against  this  defendant  within  six  months 
after  such  dispute  and  rejection  of  said  claim,  and  the  refusal 
of  this  defendant  to  pay  the  same  or  any  part  thereof ;  that 
the  said  claim  and  each  and  every  part  thereof,  if  any  then 
existed,  was  at  the  time  of  the  said  presentation  thereof  to 
this  defendant  due ;  that  this  action  was  not  commenced 
within  six  months  after  the  said  dispute  and  rejection  of 
fiaid  claim  and  the  refusal  of  this  defendant  to  pay  the 
same ;  "  and  (5)  a  defect  of  parties  defendant. 

The  action  was  tried  in  June,  1891,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $93. 

The  plaintiff  not  having  entered  judgment,  an  order  was 
made  on  September  5th  directing  him  to  do  so,  and  permit- 
ting defendant  to  do  it  in  case  he  failed  to. 

The  plaintiff  thereupon  made  this  motion.  In  his  mov- 
ing affidavits  the  plaintiff's  attorney  set  forth  the  proceed- 
ings in  ihe  action,  and  alleged  that  he  believed  '^  that  the  de- 
fendant's defence  herein  was  made  with  the  intent  of  haras- 
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£iDg  and  annoying  this  plaintiff,  for  which  reason  deponent 
prays  that  the  plaintiff  may  be  allowed  costs  of  this  action.^ 
The  defendant  in  opposition  to  the  motion  filed  an  affi- 
davit made  by  his  attorneys  in  which  it  was  stated,  aniorig 
-other  things,  "that  the  defendant  has  never  improperly 
defended  this  action  or  resisted  the  claims  on  which  it  was 
brought,  bnt  on  the  contrary,  very  properly  defended  the 
action,  as  is  proved  by  the  great  redaction  of  $209.36  in  the 
claim;  that  deponents  have  never  made  nor  opposed  a 
motion  in  this  action  unless  they  believed  it  was  necessary  to 
do  so  in  order  to  protect  the  interest  of  their  client  and  the 
estate  he  represents ;  that  although  twelve  motions  were  made 
in  this  action  as  set  forth  in  the  moving  papers,  six  of  them 
were  made  by  the  plaintiffs  attorney  and  eight  of  the  total 
number  were  decided  in  favor  of  defendant ;  that  the  two 
causes  of  action  on  which  the  plaintiff  recovered  were  for 
board  and  lodging,  $25;  for  money  loaned,  $50;  that  said 
claims  were  not  nor  were  either  of  them  presented  to  the 
-defendant  before  suit,  nor  were  they  ever  rejected  by  him, 
nor  was  there  ever  any  refusal  by  defendant  to  refer  them." 

August  P.  Wagner^  for  plaintiff  and  motion. 

JT".  Huffman  Browne^  {Brovme  dk  Donegwn^  attorney i) 
tor  defendant,  opposed. 

Ehrlioh,  Ch.  J. — The  claim  was  $276,  and  with  inter- 
est $306.36.  The  recovery  was  $93 ;  a  demand  so  mate- 
rially reduced  was  not  unreasonably  resisted  (Russell  v.  Lane, 
1  Barb.  519  ;  Bailey  v.  Schmidt,  19  St.  Rep,  50 ;  Oruikshank 
no.  Cruikshank,  9  How.  Pr.  350  ;  Johnston  v.  Myers,  103  N. 
T.  666 ;  Woodin  v.  Bagley,  13  Wend,  463 ;  Comstock  v. 
Olmstead,  6  How.  Pr.  77 ;  Bnckhout  v.  Hunt,  16  Id.  407 ; 
Daggett  v.  Mead,  11  AVb.  N.C.  116), 

The  plaintiff  is  entitled  to  the  disbursements,  but  the 
motion  for  costs  will  be  denied.    No  costs. 
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LONGSTREET  v.  HEAREY,  Impleaded  with  Sawtb 

AHD  OtHEBB. 
SUPBSMB  CotTBT,   FlFTH     DsPABTMEMT,    NiAGA&A   CoUHTr, 

Spboial  Tbbm  ;  June,  1891. 
§§  241,  772,  8273. 

Seewritv/ar  eotti^^cannot  be  ordered  in  an  aeUan  in  wprmne  court  2y 
countp  judge. 

A  county  jadge  has  no  authority  to  make  an  order  requiring  the 
plaintiff  in  an  action  pending  in  the  supreme  court  to  give 
security  for  costs.  Such  ai\  order  can  only  be  made  by  the  court 
or  a  judge  of  the  court,  in  which  the  action  is  pending. 

(Decided  June  29,  1891.) 

Motion  by  the  plaintiff  that  an  order  of  the  coanty  judge 
of  Niagara  county,  reqairing  him  to  give  security  for  costs^ 
be  vacated. 

This  action  wfts  commenced  in  the  supreme  court  by 
the  service  of  the  summons  and  complaint  upon  the  de- 
fendant Michael  Hearey,  who  duly  appeared  and  answered. 
On  June  8,  1891,  upon  affidavit  showing  that  the  plaintiff 
was  a  non-resident  of  this  state,  the  said  defendant  obtained 
an  ex  parte  order  from  the  county  judge  of  Niagara  county, 
requiring  the  plaintiff  to  give  security  for  costs  of  the  ac- 
tion. Plaintiff  thereupon  moved  at  a  special  term  of  the 
supreme  court  held  in  Niagara  county  to  vacate  said  order. 

Henry  M.  Davis^  for  plaintiff  and  motion. 

BurraU  <6  Parker ^  for  defendant  Hearey,  opposed. 

Daioels,  J. — The  same  reason  seems  to  support  the 
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coDclasion  that  a  county  jadge  is  unauthorized  to  make  the 
order  requiring  security  for  costs  to  be  filed  as  there  was 
for  holding  that  he  could  not  by  order  shorten  the  time  for 
making  a  motion.  The  language  is  very  much  the  same  in 
this  instance.  In  the  latter  it  is  that  the  order  may  be 
made  by  the  court  or  a  judge  thereof,  which  has  been  held 
to  exclude  the  county  judge  (Larkins  v.  Steele,  25  Hun, 
254 ;  People  ex  rd.  Brown  v.  Supervisors  of  Herkirmer 
Co.,  3  Bow.  Pr.  \N.  S.'\  242,  248  *). 

And  in  the  case  of  security,  the  order  by  section  3272  of 
the  Code  of  Civ.  Pro.  is  to  be  made  by  the  court  in  which 
the  action  is  pending  '^  or  a  judge  thereof." 

The  reason  which  was  deemed  sufficient  to  restrict  this 
language  to  a  judge  of  the  court  in  which  the  action  should 
be  pending  when  the  time  in  which  the  motion  may  be  heard, 
was  to  be  regulated,  will  impose  the  same  restrictions  on  the 
more  important  order  directing  the  filing  of  security  for  the 
costs.  And  it  must  accordingly  be  held  that  the  order  of  the 
county  judge  in  this  case  was  not  authorized  by  section  241 
of  the  Code  of  Civ.  Pro.,  and  the  motion  must  be  granted, 
but  as  the  point  has  been  newly  presented,  it  will  be  with- 
out costs. 
- 

*  The  two  cases  cited  in  the  opiDloQ  held  that  a  county  judge 
could  Dot  grant  an  order  to  show  cause  returnable  in  less  than  eight 
days  in  an  action  in  the  supreme  court  Probably  because  of  that 
ruling  the  legislature  in  1890  (Laws  of  1890,  chap.  219)  by  an 
amendment  of  section  780  of  the  Code  of  Civil  Procedure  conferred 
upon  the  '*  county  judge  of  the  county  where  the  action  is  triable  or 
in  which  the  attorney  for  the  applicant  resides,"  power  to  grant  an 
order  to  show  cause,  and  to  direct  that  service  thereof  less  than 
eight  days  before  it  is  returnable  be  sufficient.  This  principle  upon 
which  the  decision  reported  and  the  cases  cited  therein  rest,  seems 
to  be  suflUined  by  Parmenter  «.  Roth  (9  AJib,  iV.  \N.  8,'\  885),  and 
Town  of  Middletown  «.  Roundout  &  Oswego  R.  R.  Co.  (12  Id.  276; 
S.C.,  48  H<M,  Ft.  144,  aff^d  48  Id.  480).  See  with  reference  to  the 
general  powers  of  a  county  judge  in  action  in  the  supreme  and  other 
courts,  Code  Civil  Pro.  %%  241,  772,  778. 
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SAVALL  V.  WAUFUL. 

Supreme  Coubt,  Foubth  Depaktment,  Jeffebson  Couhtt 
Circuit  ;  December,  1890. 

§§  1405  et  seq.,  It  90,  suh.  3. 

Siepleein — wl^en  acUonofy  cannot  be  maintained — Execution — upon  what 
property  may  he  levied. 

Where  one  S.  delivered  certain  horses  to  one  A.  under  an  agreement 
to  sell  them  to  A.  for  |250»  payable  (50  on  delivery  and  the  bal- 
ance in  payments  of  $50  each  in  three,  six,  nine  and  twelve 
months,  and  that  until  such  amounts  were  paid  the  title  should 
remain  in  8.,  and  A.  paid  the  first  instalment,  but  before  the 
second  one  was  due  tbe  horses  were  levied  upon  under  an  exe- 
cution issued  on  a  judgment  against  L,y--Heldy  that  S.  could 
not  maintain  an  action  brought  by  him  before  the  second  in- 
stalment was  due  to  replevy  the  said  horses  from  the  sheriff  ; 
that  A.  had  an  interest  in  the  property  which  was  the  subject  to 
levy  and  sale  on  an  execution  against  him,  and  if  his  interest 
was  sold  the  purchaser  would  take  his  place  and  upon  paying 
the  full  purchase  price  unpaid  be  the  absolute  owner  thereof. 

{Bedded  December  12,  1890.) 

Motion  by  tbe  plaintiff  to  set  aside  a  verdict  directed  in 
defendant's  favor  and  for  a  new  trial  on  the  minutes. 

Tlie  opinion  states  the  facts. 

JaiacB  A.  Ward  for  the  plaintiff  and  motion. 

John  GoThboy  for  the  defendants,  opposed. 

Kennedy,  J. — ^The  action  is  replevin  to  recover  a  pair 
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of  horseB  claimed  by  plaintiff  to  have  been  wrongfully 
ttaken  by  the  defendants. 

The  facts  as  they  appeared  npon  the  trial  are  these : 
On  the  third  day  of  March^  1890,  the  plaintifE  was  the 
owner  of  the  horses  in  question.  On  that  day  he  entered 
into  an  agreement  with  one  H.  Anstin,  by  which  the  former 
•agreed  to  sell  them  to  the  latter  for  the  sum  of  $250.00. 
Fifty  dollars  of  the  purchase  price  to  be  paid  down  by 
Austin,  and  the  balance  in  four  payments  of  $50.00  each, 
in  three,  six,  nine,  and  twelve  months,  with  interest.  It 
was  further  agreed  that  the  possession  of  the  horses  should 
pass  to  Austin,  but  that  the  title  should  remain  in  the 
plaintiff  until  they  were  fully  paid  for.  Austin  paid  the 
^50  and  gave  his  four  notes,  due  respectively  in  three,  six, 
nine,  and  twelve  months,  which  contained  the  following 
<slause :  ^'  For  part  purchase  price  of  one  team  of  horses 
and  harness  which  shall  be  and  remain  the  property  of 
John  Savall  (the  vendor)  until  paid  for  in  full." 

The  vendor  delivered  possession  of  the  horses  to  the 
vendee,  and  he  retained  it  until  levied  on  as  hereinafter 
stated.  X^e  defendant  Wauful  held  a  judgment  against 
Austin  upon  which  an  execution  was  issued  and  delivered 
to  the  defendant  Casler,  who  was  sheriff  of  Lewis  county, 
for  collection;  the  defendant  Waterman  was  his  deputy 
and  received  the  execution  from  said  sheriff,  and  on  the 
4th  day  of  April,  1890,  he  levied,  upon  the  horses  then  in 
Austin's  possession  and  took  them  into  his  possession. 
While  he  so  held  them  upon  said  levy  and  before  sale  and 
on  the  16th  day  of  April,  1890,  the  plaintiff  commenced 
this  action  in  replevin  to  recover  the  property  and  its  pos- 
session. 

Upon  these  facts  the  court  directed  a  verdict  for  the 
defendants.  The  plaintiff  moves  to  set  aside  said  verdict 
and  for  a  new  trial  upon  the  minutes. 

At  the  time  the  sheriff  made  the  levy,  the  defendant  in 
the  execution,  Austin,  had  the  actual  possession  of  the 
horses,  and  the  right  to  retain  the  same  until  there  was  a 
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defanlt  in  the  paymeut  of  some  part  of  the  purchase  monejr 
unpaid.  The  first  iuetalinent  became  dae  iu  three  mouths 
after  March  3, 1890,  or  on  June  6th  of  the  same  year;  he 
had  also  paid  $50  on  the  purchase  price. 

Tlie  plaintifE  at  the  time  he  commenced  the  action  had 
neither  the  possession  nor  the  right  to  the  possession  of  the 
hoi*se8  and  could  not,  therefore^  maintain  replevin.  {Code 
Civ.  Pro.  §  1690,  sub.  3). 

The  defendant  in  the  execution,  Austin,  the  vendee,^ 
had  an  interest  in  the  property  which  was  the  subject  of  a 
levy  and  sale  upon  an  execution  against  him.  The  rule  ifr 
regarded  well  established  that  a  judgment  creditor  of  a 
conditional  vendee  who  has  a  right  to  the  possession  of 
property  until  default  in  payment,  who  has  paid  a  part  of 
the  purchase  money,  may  levy  upon  the  property  and  in 
doing  so  is  not  liable  to  an  action  therefor.  If  the  interest 
of  the  vendee  is  sold,  the  purchaser  takes  his  place,  and  upon 
paying  the  vendor  the  full  purchase  price  unpaid  becomes 
the  absolute  owner  (Herring  v.  Hoppuck,  16  N.  T.  409  j 
Ballard  v.  Burgett,  40  Id.  314;  Frank  v.  Batten,  49  Huny 
91). 

The  motion  should  therefore  be  denied. 

An  order  will  be  entered  denying  the  motion  with  $10 
costs  to  the  defendant 
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SCHMIDT,  Appellant,  i?.  BARRY,  Respondent. 

SUPEBIOB  COUBT  OF  BuFFALO,  GeNEBAL  TeBM  ;  JuNE,  189L 

§  3029. 
SaU  under  execution — when  void, 

Where  a  constable  seized  property  under  an  execution  in  one  town, 
took  it  to  another,  and  there  advertised  it  for  sale  &nd  sold  it, 
BiBld^ — ^that  that  sale  was  absolutely  void  for  the  reason  that 
the  notices  of  sale  were  not  posted  and  the  sale  not  made  within 
the  town  in  which  the  property  was  levied  upon. 

ITbere,  in  such  a  case,  the  purchaser  at  the  sale  had  notice  of  the 
time  and  place  of  making  the  levy  and  of  the  place  of  sale, — Bddf 
that  he  was  chargeable  with  knowledge  that  he  took  no  title  and 
that,  therefore,  he  conveyed  no  title  to  one  who  purchased  the 
property  from  him. 

{Decided  June  16,  1891.) 

Appeal  by  the  plaintiff  from  a  judgment  of  the  muni- 
-cipal  court  of  the  citj  of  Buffalo  dismissing  the  plaintiff's 
•complaint. 

The  facts  are  stated  in  the  opinion. 

K  R.  Marshy  for  plaintiff,  appellant. 

Hatch,  J. — The  action  is  replevin  to  recover  possession 
of  a  buggy.  Upon  the  trial  it  appeared  that  one  Stein- 
miller  had  recovered  a  judgment  in  the  municipa/  court 
against  plaintiff,  upon  which  execution  was  issued  and 
placed  in  the  hands  of  a  constable.  At  the  request  of 
Steinmiller,  the  constable  went  with  him  to  the  residence 
of  plaintiff  in  the  town  of  Amherst  and  there  levied  upon 
the  buggy  and  removed  it  to  the  house  of  Ambrose,  at  the 
oomer  of  Delaware  Avenue  and  Main  Street,  in  the  city  of 
Buffalo,  and  advertised  it  for  sale  at  that  place.     On  the 
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daj  of  sale  the  property  was  bid  in  by  Steiu  miller,  for  tlie 
amount  due  npon  his  judgment,  wlio  thereupon  took  pos-^ 
session  of  the  same  and  subsequently  sold  it  to  the  defend- 
ant herein. 

Plaintiff  paid  the  amount  due  npon  4;he  execution  about 
the  time  of  the  sale  to  the  constable's  wife  by  a  prior  ar-- 
rangement  made  with  him,  but  before  he  saw  the  constable 
the  sale  had  taken  place  and  Steinmiller  had  left  with  th& 
property.  Thereafter  plaintiff  found  the  property  in  the 
possession  of  defendant,  from  whom  he  demanded  it,  and 
upon  his  refusal  to  deliver  it,  brought  this  action.  As  the 
case  now  stands  plaintiff  has  paid  the  judgment  and  been 
deprived  of  his  property. 

The  residence  of  plaintiff  was  in  the  town  of  Amherst, 
and  it  was  there  that  the  levy  was  made.  The  command 
of  the  statute  to  the  constable  after  levy  made  is  to  ^'  imme- 
diately poet  conspicuously,  in  at  least  three  public  places  of 
the  •  .  .  town,  in  which  the  property  was  taken,  written  or 
printed  notices  signed  by  him,  describing  the  property,  and 
specifying  the  place,  within  the  same  .  .  .  town,  where^ 
and  the  time,  not  less  than  six  days  after  the  posting,  when 
it  will  be  exposed  for  sale"  (Cbcfo  dv.  Pro.,  §  3029). 

The  evidence  shows  that  there  was  an  utter  disregard  of 
this  statute.  Ko  notices  were  posted  in  the  town  where  the 
levy  was  made,  nor  was  the  property  sold  therein.  In  vio- 
lation of  the  statute  the  constable  proceeded  to  post  notices 
in  the  city  of  Buffalo,  and  to  .sell  the  property  therein.. 
For  this  proceeding  no  warrant  in  law  is  found ;  the  sale 
was  void,  and  the  purchaser  took  no  title. 

Steinmiller  had  notice  of  the  levy,  where  and  when 
made,  and  the  place  of  sale ;  consequently  he  was  charge- 
able with  knowledge  that  he  took  no  title  (Earle  v,  Willardy 
5  iT.  T.  W.  Dig.  165  ;  Crocker  on  Sheriffs,  §  1085). 

There  being  no  title  to  the  property  in  Steinmiller,  he 
could  convey  none* 

The  judgment  is  reversed,  with  costs. 

Beckwith,  Ch.J.,  and  Trrus,  J.,  concurred. 
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WOODARD  V.  HOLLAND  MEDICINE  CO.  et  al 

8dpsriob  Coubt  of  Buffalo,  Spbcial  Tebh  ;  Jukb,  1891. 

§§  481,  484,  600,  524, 1784  et  seq.,  1793  etseq. 

Plsadinff — when  complaint  in  action  agaimt  corporation  to  icqueitrate 
iti  property  and  to  charge  its  Uoekholdert  indvoiduaUy  with  ajudg^ 
meat  states  euffieient/aets — who  may  bring  such  action. 

The  relief  demanded  in  a  complaint  is  in  no  means  controlling  as  to 
the  character  of  the  action.  The  plaintiff  may  demand  any 
relief  he  deems  himself  entitled  to,  and  in  an  action  in  equity 
the  court  may  grant  such  relief  as  from  the  facts  he  appears  to 
be  entitled  to,  without  reference  to  his  demand  [Q. 

Where  the  complaint  in  an  action  against  a  corporation  and  its 
stockholders  alleged  the  recovery  by  the  plaintiff  of  a  judgment 
against  the  corporation  upon  contract;  the  issuance  to  the 
sheriff  of  the  county  where  the  corporation  transacted  its  busi- 
ness, of  an  execution  against  its  property  and  its  return  wholly 
unsatisfied ;  that  the  capital  stock  of  the  corporation  is  $200,000, 
but  a  small  portion  of  which  has  been  paid,  the  exact  amount 
remaining  unpaid  being  unknown  to  plaintiff,  and  that  the  indi- 
vidual defendants  are  stockholders  of  the  corporation, — EM^ 
that  although  the  plaintiff  demanded  judgment  for  the  seques- 
tration of  the  property  of  the  defendant  corporation,  and  that 
the  defendant  stockholders  be  charged  individually  with  the 
payment  of  the  judgment  set  forth  in  the  complaint,  he  would, 
if  he  sustained  his  allegations  with  proof,  be  entitled  to  judg- 
ment sequestrating  the  property  of  the  corporation,  and  requir- 
ing the  defendants  who  ar^  stockholders  to  pay  into  the  funds 
of  the  corporation  the  balance  unpaid  on  the  amount  of  the 
stock  held  by  them  respectfully  im]  ;  that  the  complaint  did  not 
improperly  unite  two  causes  of  action  m. 

In  an  action  to  enforce  the  liability  of  the  stockholders  of  a  corpora- 
tion for  a  judgment  recovered  by  the  plaintiff  against  the  cor- 
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poration,  it  is  not  necessary  to  allege  that  the  debt  so  recovered 
was  one  payable  within  one  year  from  the  time  it  was  contracted, 
and  that  action  was  brought  within  the  time  limited  by  the 
statute  l«.q;  the  fact  that  the  debt  was  not  of  that  character, 
and  that  the  action  was  not  brought  within  the  time  limited,  is  a 
matter  of  defence  to  be  pleaded  in  the  answer  like  in  other 
limitations  to  the  commencement  of  an  action  [•]. 

An  allegation  in  the  complaint  in  an  action  to  enforce  the  liability  of 
stockholders  of  a  corporation  for  one  of  its  debts,  that  *'as 
plaintiff  is  informed  and  believes  only  a  small  part  of  stock  has 
been  paid  up*'  is  an  allegation  upon  information  and  lielief 
that  the  capital  stock  of  the  corporation  has  not  been  paid  in 
full  (7-81 ;  it  is  not  an  allegation  of  the  plaintiff^s  belief,  but  an 
allegation  of  the  facts,  as  he  is  informed  and  believes  and  such 
as  is  permissible  [»]. 

In  an  action  against  the  stockholders  of  a  corporation  brought  by 
one  of  its  creditors  to  enforce  the  defendants'  liability  resulting 
from  their  failure  to  pay  the  amount  represented  by  the  stock 
held  by  them  in  the  company,  it  is  not  necessary  that  all  who  are 
interested  in  the  result  of  the  action  or  in  the  distribution  of 
■  the  funds  should  be  made  parties  [lo],  and  a  demurrer  to  the  com- 
plaint should  not  be  sustained  because  the  plaintiff  does  not  join 
the  other  creditors  or  state  in  substance  that  the  action  is  brought 
in  behalf  of  himself  and  others  similarly  situated  [lo-is].  Such  an 
action  is  in  fact  brought  for  the  benefit  of  all  the  creditors  of 
the  corporation,  and  the  final  decree  must  provide  for  a  just  and 
fair  distribution  of  the  property  among  its  honeet  creditors  [ii]. 

Bartlett  e.  Drew  (57  2f,  Y.  587)  [is],  Mann  «.  Pentz  (8  Id.  415)  [is], 
followed. 

R  9eem9  that  in  such  an  action  whenever  it  becomes  necessary  to 
effect  a  complete  settlement  of  the  affairs  of  the  parties  interest- 
ed, the  court  may  at  any  time,  before  or  after  final  judgment, 
order  such  parties  brought  in,  to  the  end  that  the  whole  matter 
in  controversy  may  be  determined  [u] ;  that  in  no  event  could 
the  plaintiff  recover  more  than  his  proportionate  share  of  the 
assets  of  the  corporation  but  the  funds  belong  to  all  of  the  cred- 
itors, and  after  judgment  the  rights  of  the  creditors  may  be  de- 
termined as  in  case  of  voluntary  bankruptcy  [»1. 

Maythez  n.  Keideg  (72  JV.  F.  100)  P«],  Grifliths  e.  Mangan  (78  Id. 
611)  [17],  distinguished. 

In  an  action  against  a  corporation  brought  by  a  judgment  creditor 
of  the  corporation  to  sequestrate  its  property  and  to  enforce  the 
liability  of  stockholders  for  its  debts  resulting  from  their  fail- 
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ure  to  fully  pay  for  the  stock,  it  is  not  neceseary  that  the  com- 
plaint set  forth  the  claim  upon  which  the  judgment  against  the 
corporation  was  recovered  [iv-^]. 

Hastings  v.  Drew  (76  N.  T,  9)  [»],  Stephens  v.  Fox  (86  Id,  818) 
[31,  M],  followed.  Miller  «.  White  (50  If.  Y.  187),  McMahon  v. 
Macy  (51  Id.  155),  distinguished  [ss]. 

In  such  an  action,  both  the  corporation  and  its  stockholders  are 
proper  party  defendants  W. 

{Decided  June  16, 1891.) 

Bemnrrer  by  defendants  to  the  plaintiflPs  complaint  on 
the  gronnd  that  it  does  not  state  facts  sufficient  to  consti- 
tnte  a  canse  of  action  ;  that  causes  of  action  have  been  im- 
properly united)  and  that  there  is  a  misjoinder  of  parties 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
(jhaTle%  B.  Wheeler  J  for  defendants  and  demurrer. 
Le  Roy  Parker^  for  plaintiff,  opposed. 

Trrus,  J. — ^This  action  is  brought  by  the  plaintiff  against 
the  defendants,  as  stockholders  of  the  Holland  Medicine 
Co.,  to  enforce  the  payment  of  a  judgment  obtained  by  the 
plaintiff  against  that  corporation. 

The  plaintiff  asks  that  the  property  of  the  defendant, 
the  Holland  Medicine  Co.,  be  sequestrated  and  the  proceeds 
thereof  be  distributed  among  its  fair  and  honest  creditors 
agreeably  to  law.  The  action  appears  to  have  been  brought 
under  §  1784  of  the  Code  of  Civil  Procedure.  The  title  in 
irhich  this  section  is  found  and  the  following  one  relate  to 
actions  to  dissolve  corporations  and  to  enforce  individual 
liability  of  the  officers  and  members,  with  or  without  a  dis- 
solution thereof,  and  is  a  substantial  re-enactment  of  the 
provisions  of  the  Bevised  Statutes  relating  to  that  subject 
(Art  3,  tit.  4,  chap.  8,  of  part  3,  Kevised  Statutes.) 

Section  1784  provides:  ""Where  final  judgment  for  a 
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sam  of  money  lias  beeji  rendered  against  a  corporation 
created  by  or  under  the  laws  of  the  state,  and  an  execation 
issaed  therenpon  to  the  sheriff  of  the  connty  where  tlie 
corporation  transacts  its  general  business,  or  where  its  prin* 
cipal  office  is  located,  has  been  returned  wholly  or  partly 
unsatisfied,  the  judgment  creditor  may  maintain  an  actioa 
to  procure  a  judgment  sequestrating  the  property  of  the 
corporation  and  providing  for  the  distribution  thereof  as- 
prescribed  in  §  1793  of  this  act." 

It  appears  from  the  complaint  that  on  the  4th  day  of 
June,  1890,  a  judgment  was  rendered  in  the  superior  court 

of  Buffalo  in  favor  of  tUe  plaintiff  and  against  the 
[1]     defendant,  a  domestic  corporation  duly  organized  under 

and  by  virtue  of  chap.  40  of  the  laws  of  1848,  and 
doing  business  in  the  city  of  Buffalo,  for  the  sum  of  $778.01, 
damages  and  costs,  for  breach  of  a  contract  entered  into  be* 
tween  the  plaintiff  and  said  corporation ;  that  the  judgment 
roll  was  filed  in  the  office  of  the  clerk,  and  an  execution 
issued  to  the  sheriff  of  Erie  county,  where  the  business  of 
the  corporation  was  transacted,  and  by  him  returned  wholly 
unsatisfied.  The  plaintiff  further  alleges  that  the  capital 
stock  of  the  corporation  is  $200,000,  but  that  a  small  por- 
tion of  the  stock  of  the  capital  has  been  paid  in  by  the 
stockholders,  the  exact  amount  remaining  unpaid  being  un* 
known  to  the  plaintiff,  and  that  the  defendants  are  all  stock- 
holders of  the  corporation. 

The  defendants  demur  to  the  complaint,  and  state  ser* 
eral  grounds,  among  others  that  the  plaintiff  has  improperly 

united  two  causes  of  action,  asking  for  the  seqnes^ 
[>]      tration  of  the  property,  and  that  the  defendants  as- 

stockholders  of  the  company  be  charged  individually 
with  the  payment  of  the  judgment  set  forth  in  the  com* 
plaint.     The  plaintiff  does,  in  fact,  demand  both  reliefs,  but 

the  form  of  the  relief  demanded  in  the  complaint  i& 
[s]     by  no  means  controlling  as  to  the  character  of  the 

action.  He  may  demand  any  relief  he  deems  him* 
self  entitled  to,  and  in  an  action  in  equity  the  court  may 
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grant  8Qch  relief  as  from  the  facts  he  appears  to  be  entitled 
to,  without  reference  to  his  demapd.     Under  tlie 
W     form  of  action  stated  in  the  complaint,  the  plaintiff, 
if  he  sustains  his  allegations  with  proof,  would  be 
entitled  to  a  judgment  of  sequestration  of  the  property  of 
the  corporation,  requiring  the  defendants  who  are  stock- 
holders to  pay  into  the  fund  of  the  corporation  the  balance 
unpaid  on  the  amount  of  stock  held  by  them  respectively. 

The  defendant  also   claims  that   plaintiff's*  complaint 

states  no  cause  of  action  against  the  stockholders  of  the 

corporation,  and  this  particular  objection  is  that  the 

[B]     complaint  does  not  state  that  the  debt  for  which  the 

judgment  was  obtained  was  not  one  payable  within* 

one  year  from  the  time  it  was  contracted,  and  that  the  action* 

was  not  brought  within  the  time  limited  by  the  statute. 

The  fact,  if  it  be  a  fact,  that  the  action  was  not  brought 
against  the  defendant  corporation  within  oiie  year  is  matter 
which  the  defendant  must  plead  in  his  answer.     The 
W     liability  of  stockholdei-s  is  created  by  section  10  of  the- 
manufacturing  act  of  1848.    Section  24  creates  a  lim- 
itation upon  the  right  of  a  party  to  commence  an  action,  but, 
like  other  limitations  to  the  commencement  of  actions,  the 
defendant  must  plead  that  fact  if  he  desires  to  avail  himself 
of  it.     It  is  not  necessary  to  allege  tiiat  a  cause  of  action  is^ 
not  within  the  statute  of  limitations,  and  as  the  complaint 
does  not  show  affirmatively  that  the  cause  of  action  is  within 
the  limitation  of  the  statute,  it  is  not  demurrable. 

The  defendant  claims  further  that  there  is  no  allegation^ 

in  the  complaint  that  the  capital  stock  has  not  been^ 

rn      paid  in  full.     The  plaintiff  alleges  ^'  that  as  plaintiff 

is  informed  and  verily  believes,  only  a  small  portion^ 

of  said  stock  has  been  paid  up,"  etc. 

The  criticism  which  the  defendant's  counsel  makes  t(y 

tliis  allegation  is  that  it  is  not  the  allegation  of  a  fact,  but 

of  the  plaintiff's  belief,  and  that  his  heliei  is  wholly^ 

W      immaterial.     The  plaintiff  is  required  by  §  481  of 

the  Code  to  state  in  his  complaint  '^a  plain  and  con- 
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cise  Btatemeiit  of  the  facts  couetitating  each  cause  of  action 
without  unnecefBary  repetition/'  but  euch  facts  may  be 
stated  upon  information  and  belief  (St.  John  v.  Beers,  24 
Bow.  Pt.  877;  N.  Y.  Marbled  Iron  Works  v.  Smith,  4 
Duer^  268), 

The  criticism  of  the  counsel  does  not  seem  to  be  war- 
ranted.   The  plaintiff  does  not  allege  his  belief,  but 
£•]     the  fact  '^  as  he  is  informed  and  believes."     It  is  an 
allegation  in  effect  upon  information  and  belief,  and, 
as  has  been  stated,  such   a  pleading  is  permissible  {Code 
Civ.  Pro,  %  624). 

The  defendant  further  claims  that  this  action  is  brought 
for  the  plaintiff's  sole  benefit,  and  that  such  action  cannot 
be  maintained  without  joining  other  creditors,  or  stating  in 
substance  that  the  action  is  brought  in  behalf  of  himself 
and  others  similarly  situated.  This  is  distinctly  an  equity 
action  to  charge  upon  the  defendants  a  liability  existing  in 
behalf  of  the  plaintiff  by  reason  of  their  failure  as  stock- 
holders to  pay  the  amount  represented  by  stock  owned  and 
held  by  them  in  the  company.  It  does  not  seem  to 
[10]  be  absolutely  necessary  that  in  an  action  of  this  kind 
all  who  are  interested  in  the  result  of  the  action  or 
in  the  distribution  of  the  fund  shotild  be  made  parties. 
The  statute  under  which  this  action  is  brought  in  general 
gives  the  court  the  power  to  appoint  a  receiver  of  the  prop- 
erty of  the  corporation,  and  to  restrain  it,  its  trustees  and 
managers,  from  collecting  or  receiving  any  debt,  and  the 
<sourt  may  restrain  creditors  from  bringing  a  multiplicity  of 
actions  against  either  the  corporation  or  its  stockholders. 

Section  1784  provides  that  a  creditor  may  bring  an 
action,  and  by  §  1793,  it  is  provided  that  ^'  a  final  judgment 
in  an  action  brought  against  a  corporation,  as  pre- 
[u]    scribed  in  this  article,  eifher  separately  or  in  con- 
junction with  its  stockholders,  trustees,  or  other  offi- 
<sers,  must  provide  for  a  just  and  fair  distribution  of  the 
property  of  the  corporation,  and  of  the  proceeds  thereof, 
among  its  fair  and  honest  creditors  in  the  order  and  in  the 
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proportions  prescribed  by  law  in  case  of  the  voluntary  dis* 
solution  of  a  corporation."  When  a  judgment  has  been 
obtained,  the  final  decree  must  provide  for  a  just  and  fair 
distribution  of  the  property  of  the  corporation  among  its 
honest  creditors,  when  all  will  share  in  the  distribution  of 
the  property  of  the  corporation,  while  the  creditor  bringing 
the  action  in  fact  brings  it  for  the  benefit  of  all  the  credi- 
tors of  the  corporation. 

The  Code  does  not  require  it  to  state  that  it  is  brought 
for  the  benefit  of  other  creditors,  and  it  was  so  held  in 
Bartlett  v  Drew  (67  -ZT.  Y.  587),  Rbtnolds,  J.,  saying 
that  the  plaintiff  might  bring  in  all  of  the  creditors, 
[u]  but  if  the  defendant  had  any  of  the  assets  of  the  cor- 
poration an  action  could  be  maintained  against  him 
alone,  without  bringing  in  all  of  the  parties  to  settle  their 
equities.  The  final  decree  in  an  action  by  a  creditor  is  a 
degree  not  only  for  the  benefit  of  the  complainant  in  the 
suit,  but  also  for  the  benefit  of  all  other  creditors  who  may 
come  in  and  prove  their  debts  under  the  judgment.  The 
plaintiff  may  make  all  of  the  stockholders  parties  and  com- 
pel a  contribution  from  all  equal  to  the  amount  unpaid  on 
tlie  stock  held  by  them  respectively  and  have  it  divided 
among  all  of  the  creditors  (Morgan  v.  N.  Y.  &  Albany  R.IL 
Co.,  10  Paigsy  290). 

And  so  in  Mann  v.  Pentz  (3  JT.  Y.  415)  it  was  held 

that  all  of  the  creditors  and  all  of  the  stockholders 

Us]    could  be  brought  in  and  the  amount  owing  from  the 

stockholders  paid  into  the  fund  of  the  corporation 

and  by  the  court  distributed  to  the  parties  entitled  to  it. 

It  is  the  rule  in  actions  of  this  kind  that  whenever  it 
becomes  necessary  to  effect  a  complete  settlement  of  the 
affairs  of  the  parties  interested,  the  court  may  at  any 
[u]    time  before  or  after  final  judgment  order  such  par- 
ties brought  in,  to  the  end  that  the  whole  matter  in 
controversy  may  be  determined  (Morgan  v.  N.  Y.  &  Albany 
R.R.  Co.,  supra;  Code  Ow.  Pro.  §  1807). 

The  plaintiff  in  this  case  in  no  event  can  recover  more 
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than  his  proportionate  share  of  the  assets  of  the  cor- 
m    poration.    The  fund  belongs  to  all  of  the  creditors, 
and  after  judgment  the  rights  of  the  creditors  may 
he  determined,  as  in  case  of  voluntary  bankruptcy. 

The  case  of  Matbez  v.  Neidig  (72  iV:  Y.  100),  cited  by 
the  defendant's  counsel,  was  an  action  at  law  against  a  stock- 
holder to  enforce  individual  liability,  and  the  court 
[18]    held  that  such  an  action  was  not  proper  in  that  case ; 
that  the  action  should  have  been  in  equity  against 
all  of  the  stockholders  and  for  an  accounting  and  distribu- 
tion of  the  funds  among  all  of  the  creditors. 

Griffiths  V.   Mangan  (73  iT.    T.  611)  was  an   action 

nnder  the  Revised  Statutes  by  a  creditor  of  a  corpoi*ation 

against  one  of  the  stockholders,  to  recover  a  debt  due 

U7]    from  the  corporation  upon  which  judgment  had  been 

recovered,  execution  issued  and  returned  unsatisfied. 

It  appeared  on  the  trial  that  other  stockholders  had  not  paid 

their  stock,  and  it  was  held  that  the  action  should  have  been 

broucrht  in  equity  against  all  of  the  stockholders. 

This  is  clearly  an  action  brought  in  equity  by  the  plain- 
tiff for  the  benefit  of  all  the  creditoi-s.  While  the  com- 
plaint does  not  formally  sftate  tliat  the  action  is 
[18]  prosecuted  for  the  benefit  of  all  the  creditors  simi- 
larly situated,  the  plaintiff  in  his  prayer  for  relief 
asks  that  the  property  of  the  corporation  be  sequestered,  and 
that  a  fair  and  just  distribution  thereof  be  made  among  its 
fair  and  honest  creditors  according  to  law,  and  ta  this  i*elief 
under  the  statute  he  is  entitled  if  there  are  other  creditors 
of  the  corporation  ;  whether  they  have  obtained  judgments 
or  not,  they  will  be  entitled  to  share  in  the  distribution 
of  the  funds  of  the  corporation,  and  a  proper  judgment  will 
make  suitable  provision  for  the  ascertaininsr  and  payment 
of  such  creditors  (Pfohl  v,  Simpson,  74  JT.T.  187  ;  9  Ahb. 
N.  C,  162,  note;  Kerr  Bus.  Corp.  371;  Ohristensen  t>. 
<3uintard,  22  W.  Dig.  96  ;  s.c,  36  Hun,  334. 

The  defendant  further  insists  that  irrespective  of  the 
foregoing  considerations  the  plaintiff  has  stated  no  cause 
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of  action  against  the  defendant  stockholders.  He 
[u]  claims  that  in  addition  to  setting  out  the  judgment) 
the  issuing  and  return  of  the  execution,  that  he  should 
«tate  in  his  complaint  the  facts  upon  which  the  judgment 
was  obtained,  sliowing  that  at  the  time  of  the  commence- 
ment of  the  action  he  had  a  cause  of  action  against  the  cor- 
poration. The  statute  under  which  the  action  is  brought 
<;ertainl7  does  not  require  any  such  statement.  It  is  that  a 
final  judgment  shall  have  been  rendered  and  execution 
issued  to  the  sheriff  of  the  county  where  the  corporation 
transacts  its  general  business,  and  the  return  by  the  sheriff 
of  the  execution  wholly  or  partly  unsatisfied.  Then  the 
•creditor  may  maintain  an  action  to  procure  a  judgment 
sequestering  the  property  of  the  corporation. 

There  does  not  seem  to  be  any  reason  for  stating  the 
facts  upon  which  tlie  case  of  action  arose,  as  it  is  a  debt  of 
the  corporation.  The  corporation  alone  is  interested  in  de- 
fending the  original  action.  This  action  is  commenced 
dimply  to  reach  the  funds  of  the  corporation  in  the  hands 
of  the  corporation. 

In  Hastings  v.  Drew  (76  N.  Y,  9)  the  question  here  con- 
sidered was  fully  discussed.  The  action  was  brought 
m  against  the  stockholders  of  the  New  Jersey  Steam 
Navigation  Company,  after  a  judgment  had  been  ob- 
tained against  it  and  execution  returned  unsatisfied,  to  reach 
the  assets  of  the  company  which  had  been  obtained  by  the 
•defendants. by  collusion.  The  court  held  that  the  action  was 
in  the  nature  of  a  creditor's  bill  to  reach  the  property  of 
the  corporation  in  possession  of  the  defendants  and  liable  for 
its  debts ;  that  the  judgment  obtained  against  the  corpora- 
tion was  conclusive  against  it  and  against  the  stockholders, 
provided  they  appropriated  the  property  of  the  corporation 
to  their  own  use.  "No  reason  exists,"  says  the  court, 
**  why,  where  the  action  is  brought  to  reach  the  property  of 
the  corporation  which  was  subject  to  the  lien  of  the  judg- 
ment of  the  plaintiff  and  to  apply  the  same  to  its  payment 
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and  satisfaction,  the  judgment  shoald  not  be  at  least  prima 
fade  evidence  against  the  stockholders." 

In  Stevens  v.  Fox  (83  N.  T.   313)  the  case  is  quite 
similar  to  the  one  before  us.  The  action  was  brought 

E^l  by  the  assignee  of  a  judgment  against  the  New  York  & 
Oswego  Midland  Ilailroad  Company  and  the  defend* 
ant  as  a  stockholder  of  the  company,  to  recover  an  amount 
alleged  to  be  unpaid  upon  his  stock.  On  the  trial,  to  prove 
the  indebtedness,  the  plaintiff  offered  in  evidence  the  record 
of  a  judgment  against  the  company.  The  conrt  held.  Judge 
Rapallo  writing  tlie  opinion,  ^'  that  the  plaintiff  need  not 
allege  or  prove  the  original  indebtedness ;  that  the  action 
was  not  to  impose  a  penalty  upon  the  stockholders  or  any 
original  liability,  but  simply  to  confer  upon  the  creditor  of 
the  corporation  the  right  to  pursue,  for  the  satisfaction  of 
his  claim,  the  indebtedness  of  the  stockholder  to  the  cor- 
poration for  his  unpaid  subscription  to  the  capital.  This 
liability  is  not  created  or  enlarged ;  it  rests  upon  his  contract 
with  the  corporation,  and  the  creditor  is  simply  subrogated 
to  the  claim  of  the  corporation  against  the  debtor.  He 
may  show  such  indebtedness  by  evidence  which  is  binding 
and  conclusive  upon  the  corporation,  and  the  judgment  is 
the  highest  evidence  against  the  corporation  of  such  in- 
debtedness." 

It  seems,  that  where  the  action  is  for  the  purpose  of  col- 
lecting a  debt  due  the  corporation  from  the  stock- 

^  holder,  either  by  reason  of  his  not  having  paid  the 
amount  of  his  stock  or  by  appropriation  of  the  funds 
of  the  company,  that  the  judgment  is  conclusive  upon  the 
stockholder;  that  it  is  simply  an  effort  of  the  corporation 
through  a  creditor,  to  enforce  the  payment  of  its  debts 
against  its  debtors,  and  it  is  only  sufficient  to  that  end,  and 
to  establish  the  fact  that  a  debt  is  owing  from  the  stock- 
holder  to  the  corporation. 

The  learned  counsel  for  the  defendant  has  cited  a  number 
of  cases    (Miller  v.  White,  60  iT.    T.  137;  Mc 

bsl    Mahon  v.  Macy,  51  Id,,  155),  and  cases  of  that  char« 
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acter,  to  establish  the  proposition  claimed  by  him.  From 
an  examination  of  these  cases  they  do  not  appear  to  have 
any  bearing  npon  the  facts  of  this  case.  In  those  cases 
the  action  was  sought  to  be  maintained  against  the  stock- 
holders for  violation  of  some  statnte  or  the  omission  of 
some  corporate  daty,  sach  as  to  make  and  file  its  annual 
report,  for  which  the  statute  imposes  upon  the  stockholder 
as  a  penalty  the  liability  to  pay  the  debts  of  the  corporation. 
In  that  class  of  cases  it  is  sought  to  charge  him  for  an 
original  liability  of  the  stockholder,  and  not  to  pay  over  to 
the  corporation  that  which  he  justly  owes  it. 

It  is  said  by  Rapallo,  J.,  in  Stephens  v.  Fox,  that  ^^  this 
class  of  cases  depend  upon  an  entirely  different  prin- 
ts] ciple.  The  defendant  is  not  pursued  as  a  debtor  to 
the  corporation  or  for  any  pre-existing  liability  of  his 
own,  but  upon  an  original  liability  created  by  the  statute,  and 
it  is  not  in  the  power  of  the  corporation  to  admit  away  his 
case  or  suffer  a  recovery  which  should  be  binding  upon  him 
and  create  as  against  him  a  liability  to  which  he  was  not 
previously  subject."  In  such  cases  the  plaintiff  must  allege 
and  prove  his  original  cause  of  action,  because,  being  in  the 
nature  of  a  penalty,  he  is  bound  to  show  his  right  in  all 
particulars  to  maintain  the  action. 

This  disposes  of  the  questions  raised  by  the  defendant 
except  his  fifth  point,  and  as  that  seems  to  be  a  log- 
M  ical  conclusion  from  the  statement  of  his  other  points, 
it  does  not  seem  to  be  necessary  to  discuss  it^  except  to 
say  that  there  is  no  misjoinder  of  parties ;  both  the  corpora- 
tion and  the  stockholders  are  properly  the  defendants  under 
the  statute,  as  well  as  by  the  authorities  which  have  been 
cited.  It  follows  that  the  demurrer  should  be  overruled,  with 
leave  to  the  defendant  to  answer  on  payment  of  costs. 


Vol.  XXI.— 8. 
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FRETCHER,  Judgment  CBEDfroE,  v.  FRANCKO,  Judg- 
ment Debtor. 

N.  Y.  Court  of  Common  PLEiLS,  Special  Term  ;  May,  1891* 

§  2432  et  seq. 

Bupplemmtary  proeeeding$ — when  wUnsu  not  exem^  from  teniee  cf 
order  for  exammatum  in. 

The  fact  that  an  order  for  the  examination  of  a  judgment  debtor  in 
supplementary  proceedings  was  improperly  served  upon  him 
while  attending  court  as  a  witness  does  not  vitiate  the  order  but 
merely  affects  its  service. 

The  service  of  an  order  for  the  examination  of  a  judgment  debtor  in 
proceedings  supplementary  to  execution  may  properly  be  made 
upon  him  while  he  is  attending  court  as  a  witness,  if  he  is  a  res- 
ident of  the  state. 

Sheldon  v.  Waily  (8  Law  BuU.  94),  Frisbe  e.  Toung  (11  Huri,  474), 
followed ;  Person  e.  Grier  (66  If  T,  124)  distinguished. 

(JkdML  May,  1891.) 

Appeal  bj  the  jadgment  debtor  from  an  order  deny- 
ing his  motion  that  an  order  for  his  examination  in  pro- 
ceedings supplementary  to  execntion  be  vacated  because  it 
was  served  while  he  was  attending  coart  as  a  witness. 

The  facts  are  stated  in  the  opinion. 

Damd  E,  Newhurger^  for  judgment  debtor  and  mo- 
tion. 

JBenno  Loewy^  for  judgment  creditor,  opposed. 

EooKSTAVER,  J. — This  motion  is  based  upon  the  ground 
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that  the  papers  in  the  proceeding  were  served  upon  defend- 
imt  while  attending  court  as  a  witness,  and  is  made  not  to 
vacate  the  service  thereof,  but  the  order  itself.  Obviously, 
if  improperly  served,  it  would  not  vitiate  the  order,  but 
merely  affect  the  service  of  it.  This  court  has  decided  that 
.service  of  papers  may  be  made  upon  a  witness  wlio  is  a  res- 
ident of  the  state,  even  although  attending  court,* 

In  Sheldon  v.  Wakely  (3  i\r.  T.  Law  BuU.  94),  Chief 
Judge  Daly  said  :  ^^  The  defendant  is  to  be  considered  as 
being  a  resident  within  the  jurisdiction  wherever  in  the 
state  he  might  be  found,  and  residents  have  no  immunity 
from  service  of  summons  because  they  happen  to  be  attend- 
ing as  witnesses  when  so  served." 

To  the  same  effect  is  Frisbie  v.  Young  (11  Hvm,^  474). 
In  the  course  of  the  opinion  in  that  case,  Baady,  J.,  said  : 
^^  As  a  resident  witness,  he  was  exempt  only  from  arrest 
while  attending  for  examination,  and  not  from  the  service 
•of  process.  Non-resident  witnesses  were  discharged  abso- 
lutely {firdh,  Pr.  [2d  Ed.]  130,  and  cases  cited).  The  priv- 
ilege does  not  extend  to  non-bailable  process,  or  process  on 
which  no  bail  is  demanded." 

In  this  case  it  was  conceded  on  the  argument  that  the 
debtor  was  a  resident  of  this  state. 

The  case  of  Person  v.  Grier  (66  iT.  T.  124)  is  not  in 
-conflict  with  the  foregoing  decisions,  for  that  merely  decides 
that  the  resident  of  a  foreign  state,  while  attending  a  court 


*  See  Day  «.  Harris  (20  N.  T.  Civ.  Pro,  255)  and  Sanders  v,  Harris 
(20  Id,  258),  where  a  non-resident  was  held  not  exempt  from  service  of 
sommons  while  he  was  attending  court  as  party  and  witness,  unless 
it  appeared  that  he  came  within  the  state  solely  for  that  purpose. 

In  the  federal  courts  it  has  been  held  that  service  of  process 
may  be  made  on  a  person  while  attending  court  as  a  party  or  witness 
(Blight «.  Fischer  1  Pet,  0,  Ot»  41),  provided  he  does  not  come  from 
without  the  circuit  or  state,  in  which  case  he  is  privileged  therefrom 
(Parker  9.  Hotcbkiss,  1  WM  C,  Ct,  269;  Junean  Bank  v.  McSpedan 
5£tf««.64). 
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of  this  Btate  as  a  witnesB,  conld  not  be  served  with  a  process- 
for  the  commencement  of  a  civil  action  against  him. 

The  motion  to  vacate  the  service  of  the  process  should 
therefore  be  denied. 


MEISSNER,  Appellant,  v.  BRENNAN,  Rbspondknt. 

SUPBBIOB  COUBT  OF  BlTFFALO,  GbKERAL  TeBIC  ;  JuLY,  1891. 

§481. 
*    Pleading^whm  an  aetian  ii  on  contract  and  not  on  quantum  meruit. 

Where  a  complaint  alleged  that  a  plaintiff  performed  work,  labor, 
and  services  for  and  furnished  materials  to  the  defendant;  that 
the  defendant  agreed  and  contracted  to  pay  him  therefor 
$740.55;  and  that  the  same  were  reasonably  worth  said  sum, 
Eeldf — That  the  defendant  had  a  right  to  treat  the  complaint  as 
stating  facts  and  not  implications  of  law  ;  that  if  the  price  had 
been  agreed  upon  as  a  fact,  it  was  immaterial  what  the  work  was 
reasonably  worth,  and  the  allegation  of  value  was  an  immaterial 
allegation  which  the  defendant  was  not  required  to  deny,  and, 
therefore,  it  was  error  to  exclude  proof  of  a  counter-claim  for 
the  failure  of  the  plaintiff  to  perform  his  work  in  a  workman-like 
manner  and  for  not  completing  his  work  and  for  not  furnishing 
good  materials,  set  up  in  the  answer,  because  it  did  not  contain 
such  a  denial. 

After  a  party  has  acted  upon  a  certain  construction  of  an  ambiguous 
.  pleading,  which  construction  it  bears  as  well  as  the  opposite 
meaning,  the  party  framing  the  pleading  ought  not  to  have  ad- 
vantage of  a  construction  which  would  defeat  the  opposite 
party. 

Where  a  complaint  alleged  that  the  defendant  was  to  pay  a  sum 
named  for  a  certain  work  performed,  and  also  alleged  its  value, 
the  allegation  of  value  cannot  be  material  except  by  treating  the 
allegation  that  defendant  agreed  to  pay  plaintiff  a  certain  sum 
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as  an  allegation  of  the  promise  implied  by  law  to  pay  what  work 
already  performed  upon  request  was  reasonably  worth.  . 
iPtddedJunel^,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  Trial 
Term  of  the  superior  conrt  of  Buffalo,  granting  a  new  trial 
upon  the  minutes. 

The  facts  are  stated  in  the  opinion. 

Oeorge  Wmg^  for  plaintiff,  appellant 

WiUia/m  L.  Jonea^  for  defendant,  respondent. 

BsoKwrrH,  C.J. — ^The  complaint  is  that  '^  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant,  per- 
formed a  large  amount  of  labor  for  the  defendant  as  a 
plomber  and  gas-fitter ;  and,  also  at  the  request  of  the  de- 
fendant, this  plaintiff  furnished  a  large  quantity  of  plumb- 
er's materials,  which  he  used  in  said  work  for  the  defendant, 
and  that  the  defendant  contracted  and  agreed  to  pay  the 
plaintiff .  for  such  labor  and  material  the  sum  of  seven  hun- 
dred and  forty  dollars  and  fifty -five  cents;  and  that  said 
labor,  together  with  materials  so  furnished  to  the  defendant 
by  the  plaintiff,  were  reasonably  worth  the  sum  of  seven 
hundred  and  forty  dollars  and  fifty-five  cents. 

The  defendant,  in  his  answer,  while  admitting  the  em- 
ployment of  the  plaintiff  as  a  plumber,  as  set  forth  in  the 
<x>mplaint,  set  up  as  a  counter-claim  a  breach  of  his  agree- 
ment by  the  plaintiff  in  not  doing  his  work  in  a  workman- 
like  manner,  and  not  completing  his  undertaking  in  every 
particular,  and  in  not  furnishing  good  and  suitable  materials, 
according  to  his  agreement,  to  the  defendant's  damage 
of  $200. 

There  was  no  general  or  specific  denial  of  the  allegations 
-of  the  complaint,  and  accordingly  no  denial  of  the  plaintiff's 
allegation  that  the  work  and  materials  ^^  were  reasonably 
worth  $740.65."     On  the  trial,  because,  as  it  would  seem, 
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the  allegation  of  value  was  uot  denied,  proof  in  eapport  of 
the  defendant's  coanter-daim  was  excluded ;  but  after  ver- 
dict, on  motion  made  npou  the  minutes,  the  court  granted 
an  order  for  a  new  trial,  and  from  that  order  this  appeal  is^ 
taken. 

If  the  complaint  quoted  could  be  regarded  as  simply 
setting  forth  a  qtumtum  mendt^  the  allegation  that  the  work 
done  for  the  defendant  was  worth  a  specified  sum  of  money 
might  require  a  denial;  but  the  complaint  alleges  that  for 
the  work  and  materials  the  defendant  contracted  and  agreed 
to  pay  the  plaintiff  $740.55.  Although  a  complaint  ia 
the  form  of  indeintcUus  assumpsit  has  been  sustained,  yet 
under  the  system  of  pleading  established  by  the  Code  a 
party  is  required  to  state  the  facts  constituting  his  cause  of 
action.  The  defendant,  therefore,  had  a  right  to  treat  the 
complaint  as  stating  facts,  and  not  implications  of  law,  when 
it  stated  that  he  had  contracted  to  pay  for  the  work  $740.55. 
If  that  price  had  been  agreed  upon  as  a  fact,  as,  in  that  view,, 
the  complaint  alleged,  it  was  immaterial  what  the  work  was^ 
really  worth,  and  an  allegation  of  value  was  an  immaterial 
allegation,  which  did  not  requite  denial. 

The  defendant,  by  his  answer,  shows  that  he  understood 
the  plaintiff  to  allege  a  contract  for  the  work  and  an  agree^ 
ment  as  to  the  price,  and  I  think  he  had  a  right  to  so  read 
the  complaint.  After  a  party  has  acted  upon  a  certain  con* 
strnction  of  an  ambiguous  pleading,  which  construction  it 
bears  as  well  as  the  opposite  meaning,  the  party  framing  the 
pleading  ought  not  to  have  advantage  of  a  construction 
which  would  defeat  the  opposite  party  (Clark  v.  Dillon,  9T 
N.  T.  370). 

At  common  law,  where  the  plaintiff  declared  that  th& 
defendant  promised  to  pay  him  for  his  services  a  certain 
sum  as  an  indebtedness,  and  also  that  the  defendant  prom^ 
ised  to  pay  him  so  much  as  he  reasonably  deserved,  tlie 
declaration  was  held  bad,  as  the  two  promises  to  pay  a  sumi 
certain  and  to  pay  qtMintum  meruit  were  inconsistent,  and 
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coald  not  stand  together*  (Hart  v.  Longfield,  7  Mod. 
148). 

The  allegation  of  value  conld  not  be  material,  except  by 
treating  the  allegation  that  defendant  agreed  t  '-"^  the 
plaintiff  a  certain  sum  as  an  allegation  of  the  promise 
implied  by  law  to  pay  what  work  already  performed  npon 
request  was  reasonably  worth.  But,  as  already  remarked^ 
the  Code  requires  that  facts  only  shall  be  stated.  The  de* 
fendant  regarded  the  complaint  as  stating  that  the  work  was 
contracted  for  at  a  specific  price,  and  the  complaint  fairly 
bears  that  construction ;  and  the  defendant  answered,  in 
the  way  of  recoupment,  that  he  ought  not  to  pay  the  full 
price,  because  the  plaintiff  did  not  fully  perform  his  con- 
tract. It  follows  that  the  allegation  of  value  was  an 
immaterial  allegation. 

The  order  should  be  aflSrmed 


Hatoh,  J.,  concurred. 


CROUSE  etal..  Respondents,  v.  REICHERT,  Appellant. 

SVPBEHE    COTTBT,   FoUBTH   DEPARTMENT,    GeNERAL    TeBM; 

July,  1891. 

§§  419,  479. 

CbrnpZatnt— loAtffi  ieniee  qf,  in  fnsrnumee  to  demand  thertfar  not  mad$ 
unnecessary  Ity  pretioue  service  thereof. 

Where  a  summons  was  served  without  the  complaint  and  thereafter  an 
attachment  was  issued  on  the  complaint,  and  certain  affidaTits 
and  copies  thereof  were  served  upon  the  defendant,and  thereafter, 
and  within  twenty  days  after  the  service  of  the  summons,  the 

^  See  Qoets  o.  Van  Au  (12  K  T.  Oiv.  Pro,  104,  and  the  author- 
ities  eited  and  cases  reported  in  note  thereto. 


40  CIVIL  PROCEDURE  REPORTS. 

Crouae  o.  Reichert 

defendant  aerred  a  notice  of  appearance  containing  a  demand 
for  a  copy  of  the  complaint  and  no  copy  of  complaint  was  aerred 
in  pursuance  of  such  demand,  but  twenty  days  after  the  service 
of  the  attachment  papers  judgment  was  entered  by  default, 
— Bddj  that  the  service  of  a  copy  of  the  complaint  was  not  suffi- 
cient, as  it  was  not  made  with  the  summons  nor  after  the  defend- 
ant served  his  demand  for  it ;  that  it  was  not  served  as  a  com- 
plaint in  the  case,  but  only  as  a  part  of  the  papers  upon  which 
the  attachment  was  granted;  that  the  judgment  was  irregular 
and  should  be  set  aside. 

Sweet  9.  Sanderson  Bros.  Steel  Co.  (6  N.  7.  Ck>,  Pro.  69) ;  Payne  e. 
McCarthy  (1  Hun,  78);  Van  Pelt  v.  Bryer  (7  Hno.  i¥,  835), 
followed. 

(DedtM  Jfdy,  1891.) 

Appeal  bj  the  defendant  from  an  order  of  the  special 
term  denying  a  motion  made  by  him  to  vacate  and  set  aside 
a  judgment  entered  by  the  plaintiff  in  this  action  against 
him  by  defaolt. 

The  facts  are  stated  in  the  opinion. 

Homer  Weston^  for  defendant^  appellant 

J.  E.  NevxMj  for  plaintiffs,  respondents. 

Per  Curiam  (MAjprm  and  Mkrwin,  J.  J.) — This  was  an 
appeal  from  an  order  denying  a  motion  to  set  aside  and  va- 
cate the  judgment  entered  herein  July  6,  1891.  The  sum- 
mons and  notice  provided  for  by  section  419  of  the  Code  of 
Civil  Procedure  were  served  on  December  13,  1890.  On 
the  16th  day  of  December,  1890,  an  attachment  was  granted 
on  the  complaint  and  certain  affidavits  furnished  by  the 
plaintiffs,  and  it  was  served  on  that  day.  On  December  31, 
1890,  the  defendant  served  a  notice  of  appearance,  and  de- 
manded a  copy  of  the  complaint,  as  provided  for  by  section 
479.  No  copy  of  the  complaint  was  served  in  pursuance  of 
such  <1(mmih1.     On  January  6,  1891,  twenty  days  after  the 
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servioe  of  the  attachment  papera,  which  included  a  icopj  of 
the  complaint,  judgment  was  entered. 

The  question  involved  on  this  appeal  is  whether  the 
service  of  tlie  attachment  papers,  which  included  a  copy  of 
the  complaint,  was  a  sufficient  service  of  the  complaint  to 
permit  the  plaintiffs  to  enter  judgment  in  disregard  of  the 
defendant's  demand  for  a  copy  thereof. 

In  Sweet  v.  Sanderson  Bros.  Steel  Co.  (6  N.  T.  Oh. 
Pro,  69),  Mbbwin,  J.,  held  that,  where  a  complaint  was 
served  two  days  after  the  summons,  and  before  the  defend- 
ant appeared^  the  plaintifb  acquired  no  rights  thereunder, 
and  that  the  service  should  be  set  aside. 

In  Paine  v.  McCarthy  (1  Rv/n,^  78),  the  summons  was 
served  on  June  17th,  the  complaint  was  served  on  June 
19th,  the  defendant  served  no  notice  of  appearance,  judg- 
ment was  entered  July  8th,  and  it  was  held  regular;  thus  in 
effect  holding  that  the  defendant  could  have  no  advantage 
from  the  service  of  the  complaint  at  a  later  date. 

The  same  doctrine  seems  to  have  been  held  in  Yan  Pelt 
^.  Boyer  (7  Hem.  Pr.  325). 

It  would  seem  that  the  service  of  the  complaint  in  this 
action  was  not  sufficient,  as  it  was  not  served  with  the  sum- 
mons, nor  after  the  defendant  had  served  his  demand. 
Moreover,  it  was  not  served  as  a  complaint  in  the  case,  but 
only  as  a  part  of  tl^e  papers  on  which  the  attachment  was 
issued;  hence  we  are  of  the  opinion  that  the  judgment  was 
irregular,  and  should  have  been  set  aside. 

Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs« 
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BRIGGS,  BsspoiTDEirr,  v.  GARDNER,  Appellant. 

SUPBIEMB  OOUBT,   FoUBTH    DbPABTHBHT,   GsHIEBAL   T 

July,  1891. 
§§  56,  500. 

— Avthority  of  aUomey. 

Where  quertions  asked  by  the  defendant's  coonsel  on  the  cross-ex- 
amination of  the  plaintiff,  who  had  been  called  as  a  witness  od 
his  own  behalf  to  prove  his  cause  of  action,  were  excluded  on 
the  ground  that  they  related  not  to  the  plaintiffs  case,  but  to 
the  defendant's  defence  of  the  statutes  of  limitations,  and  no  at- 
tempt was  made  by  the  defendant  after  the  plaintiff  had  rested 
to  propound  the  same  questions, — Hdd^  that  the  order  in  which 
proof  shall  be  received  on  the  trial  is  in  the  discretion  of  the  judge, 
and  it  could  not  be  said  on  appeal  that  the  justice  erred  in  the 
exercise  of  his  discretion  \X\, 

Where  in  an  action  in  a  justice's  court  the  defendant  pleaded  and 
proved  as  a  defence  that  another  action  had  been  previously 
Ivottght  in  the  name  of  the  plaintiff  in  the  supreme  court 
against  the  defendant  upon  the  same  cause  of  action,  and  the 
defendant  testified  that  he  had  left  the  note  in  suit  with  the  at- 
torney who  had  brought  such  other  action,  that  the  attorney 
might  write  to  the  defendant  and  see  if  he  would  pay  him,  but 
that  he  had  expressly  told  him  not  to  commence  an  action  and 
was  not  informed  of  it  until  the  trial  of  the  action  in  the  jus* 
tice's  court, — HM^  that  under  the  circumstances,  the  former  ac* 
tion  was  a  bar  to  the  action  in  the  justice's  court,  and  a  nonsuit 
on  that  ground  should  have  been  directed  P*  ^  7*  ^. 

In  such  case,  the  attorney  having  received  the  note  for  collectioD 
from  the  plaintiff,  the  plaintiff  is  presumed  to  have  authorized 
the  action  brought  by  him,  and  its  commencement  should  bind 
the  plaintiff  until  the  action  is  decided  M ;  and  U  ssenu,  if  it  waa 
determined  adversely  to  him  although  lie  had  not  authorized 
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the  brioging  of  said  action  and  bad  no  notice  of  it,  he  would 
be  liable  for  the  costs  of  the  action  M. 

jB  M019M  that  the  authority  of  an  attorney  who  has  appeared  for  a 
party,  to  appear  for  him  will  be  presumed  [s] ;  that  the  adverse 
party  haying  no  notice  to  the  contrary  may  act  upon  such  as- 
sumption  l^  ;  that  where  the  attorney  appears  without  author- 
ity, the  judgment  obtained  cannot  be  attacked  for  want  of  jur- 
isdiction in  a  collateral  proceeding  and  is  binding  upon  the 
parties  M. 

Hamilton  v,  Wright  (87  IT.  T.  602)  L8.71  ;  Brown  v,  Nichols  (4d  Id. 
26)  N;  Denton  e.  Noyes  ((^  Johns.  297)  i^  ;  Vilas  v.  Plattsburgb 
A  Montreal  R.  R.  Co.  (128  N.  T,  440;  8.C.,  sub.  nom.  Vilas  «, 
Chase  (19  N,  T.  Ok.  Pro.  888)  N  followed. 

{Decided  Jufy,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
conntj  conrt  of  Tompkina  county  affirming  a  judgment  of 
a  joatice's  court. 

The  facta  appear  in  the  opinion. 

George  £.  BurcheU  it  William  J.  Manianye^  for  de- 
fendant,  appellant. 

Dcmd  M.  Dean^  for  plaintiff,  reepondent 

Hardin,  P«J. — ^Plaintiff,  to  maintain  the  action,  called 
as  a  witueaa  the  defendant,  and,  after  asking  him  several 
questions  in  respect  to  some  of  the  payments,  the  counsel 
for  the  defendant  propounded  to  him  the  following  ques- 
tion :  '^  Q.  Did  yon  ever  make  the  last  payment  indorsed 
on  this  note  }  "  This  was  objected  to  by  the  plaintiff  as  in- 
competent and  improper ;  subject  of  defence  in  action  ;  not 
being  a  snbject  inquired  into  in  the  direct  examination* 
The  objections  were  sustained,  and  the  appellant  now  insists 
that  an  error  was  committed ;  and  the  counsel  for  the  de* 
fendant  propounded  another  question :  ^^  Q.  Did  yon  make 
any  further  payment  to  any  party,  after  1881,  to  apply  on 
this  no^  in  qaestion  ? "    To  tliis  question  the  same  objeo* 
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donB  were  taken,  and  the  objections  were  anBtained.  There- 
after the  witness  stated  that  he  made  a  payment  of  $6.67, 
February  17,  1875,  The  next  was  $5,  and  the  next  $10. 
Thereupon  the  following  question  was  put  to  him  :  ''  Q. 
Do  you  swear  positively  that  you  have  not  paid  anything  to 
apply  on  this  note  in  question  since  you  paid  the  $15,  in 
1881  ? "  This  question  was  objected  to  the  same  as  before, 
and  the  justice  sustained  the  objections.  At  the  time  these 
.questions  were  propounded  the  case  was  with  the  plaintiff. 
After  the  plaintiff  rested  no  effort  was  made  on  the  part  of 
the  defendant's  counsel  to  propound,  the  questions  already 
mentioned.  Presumably  the  justice  would  have  allowed 
answers  to  have  been  given  to  them.  Apparently  he  ex- 
cluded the  answers  at  the  time  the  questions  were  pro- 
pounded upon  the  idea  that  it  was  no  part  of  the  plaintiff's 
case,  and,  on  the  contrary,  the  evidence  sought  tended 
to  support  the  defence  which  had  been  set  up  in  the  answer, 
of  the  statute  of  limitations.  We  are  not  prepared  to  say 
that  the  justice  erred  in  the  exercise  of  his  discretion,  and 

we  are  of  the  opinion  that  we  ought  not  to  reverse  the 
PI     judgment  because  of  the  rulings  made  by  the  justice 

(Neil  V.  Thorn,  88  iT.  T.  275).  In  Bedell  v.  Powell 
{13  Barb.  183)  it  was  held  that  "  the  order  in  which  proof 
shall  be  received,  on  a  trial,  is  in  the  discretion  of  the  judge, 
and  his  decision  cannot  be  reviewed  on  error  or  appeal." 

The  pendency  of  a  former  suit,  brought  in  the  name 
of  the  plaintiff  in  the  supreme  court  against  the  defendant, 

upon  the  same  note,  prior  to  the  commencement  of 
m     the  suit  in  the  justice's  court,  was  established.    The 

summons  and  complaint  and  answer  in  that  action 
were  produced.  There  was  no  proof  given  of  any  discon- 
tinuance of  that  action.  The  defence  of  the  pendency  of  a 
former  suit  was  sufficiently  stated  in  defendant's  answer.  It 
aeems  the  action  was  commenced  by  C.  D.  Watkins,  as  at- 
torney for  the  plaintiff,  and  the  complaint  was  upon  the 
isame  cause  of  action  mentioned  in  the  complaint  in  this 
caae.    The  complaint  in  the  supreme  court  was  verified  by 
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the  attorney.    The  plaiotifiE  admits  that  he  left  the  note 
with  Watkins,  the  attorney,  "  for  him  to  write  to  Gardner, 
to  see  if  he  woald  pay  it,  or  what  he  would  do,  but  not  to 
sue  it."    He  testifies  that  he  gave  Watkins  ^^  express  direc- 
tion not  to  commence  the  action,"  and  that  he  was  not  in- 
formed of  the  action  nntil  the  trial  of  the  case  in  hand. 
In  Hamilton  v.  Wright  (37  iT.   T.  602)  it  was  held : 
"  Where  an  attorney  appears  for  a  party,  the  general 
n     mle  is  that  a  retainer  will  be  presumed ;  and  the 
adverse  party,  having  no  notice  to  the  contrary,  may 
act  upon  snch  presumption ; "  and    in  Brown  v.  Ifichols 
(42  N,   Y.  26)  it  was  held  that,  where  an  attorney 
[4]     appears  without  authority,  the  judgment  obtained 
^^  cannot  be  attacked  for  want  of  jurisdiction  in  any 
collateral  proceeding,  and  is  binding  upon  such  defendant." 
And  in  the  celebrated   case   of  Denton  v.  Noyes  (6 
Johns.  297),  it  was  held  that,  where  an  attorney 
[8]     ^^  without  authority  from  the  defendant  confessed  a 
judgment  which  was  entered  up,"  the  judgment  was 
regular.    In  Vilas  v.  Plattsburgh  &  Montreal   K.  R.  Co. 
(123  iT.  T.  440 ;  s.o.,  sub.  nom.  Vilas  v.  Chase,  19  iT.  T. 
Civ.  Pro.  333),  the  doctrine  of  Denton  v.  Noyes  was  ap- 
proved. 

In  the  case  in  hand  it  appears  that  no  judgment  had 
been  entered  in  the  action  in  the  supreme  court.     However, 
applying  the  principle  derived  from  the  cases  to 
[<]     which  reference  has  been  made,  it  would  seem  that 
the  act  of  the  attorney,  in  commencing  an  action,  he 
having  received  the  note  for  collection  from  the  plaintiff, 
and  the  plaintiff  being  presumed  to  have  authorized  the  ac- 
tion, should  bind  the  plaintiff  until  the  former  action  was 
discontinued.    If  the  former  action  had  been  determined 
adversely  to  the  plaintiff,  although  he  had  not  given  author- 
ity to  bring  the  action, — though  he  had  no  notice  of  the  ac- 
tion,— ^he  would  have  been  liable  for  the  costs  of  the  action 
(Hamilton  v.  Wright,  37  N.  T.  602).    Under  such 
tq    circumstances,  we  think  the  former  action  should  be 
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held  a  bar  to  the  present  action.  As  there  had  been  an 
appearance  in  the  former  action,  it  could  be  discontinued 
only,  bj  an  order  entered  with  the  clerk,  and  the  payment 
or  tender  of  coats  of  the  action  (Averill  v.  Patterson,  10 
iT.  T.  600), 

At  the  close  of  the  eyidence  in  the  case  it  appears  the 
defendant  ^^  moved  for  a  nonsuit,  on  the  ground  that  there 

is  another  action  pending  and  undetermined  in  the 
m     supreme  court,  laid  or  located  in  Tioga  county,  N.  Y., 

and  said  action  was  commenced  and  pending  and  un- 
determined before  the  said  action  was,  and  is  now  pending 
and  undetermined.''  This  motion  fora  nonsuit  was  denied, 
and  the  defendant  duly  excepted.  The  denial  of  that  mo- 
tion was  erroneous  (Blake  v.  Barnes,  12  N.  Y.  Supp.  69 ; 
fi.0.,  36  Abb.  N.  0.  and  noUy  218. 

For  the  error  thus  committed  by  the  justice,  his  judg- 
ment, and  the  judgment  of  the  county  court  of  Tompkins 
county,  should  be  reversed,  with  costs.  Judgment  of  the 
county  court  and  of  the  justice's  court  reversed,  with  costs. 

Mabtin,  J.,  concurred ;  Mebwin,  J.,  concurred  in  result 
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h:  HESTER  et  al..  Respondents,  v.  BROWERICK  et  dL, 
Appellants. 

8LPREMB    COTJET,  FoTJETH    DePABTMENT,    GeNEBAL    TeBM  ; 

July,  1891. 

§§  1331, 1852. 

Vndmiaking  en  appeal — when  not  affSeeted  hy  subsequent  appeal  and  gw* 
tag  of  new  undertaking  to  stay  proceedings. 

The  sureties  in  an  undertaking  giYerx  to  stay  proceedings  under  a 
judgment  directing  the  foreclosure  of  a  mortgage,  pending  an 
appeal  to  the  general  term  of  the  supreme  court,  are  not  dis- 
charged'from  liability  by  the  subsequent  taking  of  an  appeal  to 
the  court  of  appeals,  and  the  giWng  of  an  undertaking  to  stay 
proceedings  pending  such  appeal  t^l. 

In  such  a  case  there  is  no  novation  and  the  sureties  are  not  discharged 
until  the  payment  of  the  amount  for  which  they  are  liable  under 
the  undertaking,  or  by  the  ultimate  reversal  of  the  judgment  ^  4. 

Where  the  defendants  in  an  action  appealed  to  the  general  term  of 
the  supreme  court  from  a  judgment  directing  a  sale  of  mort- 
gaged premises  and  gave  an  undertaking  to  stay  proceedings  on 
such  appeal,  conditioned  to  pay  any  deficiency  that  might  arise 
on  the  foreclosure  sale,  in  case  the  decree  was  aflSrmed  or  the 
appeal  dismissed,  and  the  judgment  was  affirmed  at  general 
term,  and  an  appeal  thereafter  taken  to  the  court  of  appeals,  and 
an  undertaking  given  on  such  appeal  to  stay  proceedings,  and 
thereafter  the  judgment  was  affirmed  by  the  court  of  appeals,  and 
the  premises  sold  under  the  judgment,  leaving  a  large  deficiency, 
and  the  sureties  on  the  undertaking  on  appeal  to  the  court  of  ap- 
peals paid  the  full  amount  of  their  obligation,  and  after  such  pay- 
ment was  made  there  remained  a  deficiency  of  $3586.90  unpaid  on 
the  original  judgment  of  foreclosure, — Hdd^  that  the  sureties  in 
the  undertaking  g^ven  on  appeal  by  the  general  term  were  liable 
for  said  deficiency  ^^^ ;  that  the  delay  resulting  from  the  appeal  to 
the  court  of  appeals  did  not  release  them  m . 
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Mackellar  v.  Farrell  (57  8upr.  Ct.  898;  6.O.,  27  8t.  Sep,  850;  8  if.  T, 
Bupp.  807);  Smith  «.  Falconer  (11  Run,  488,  alTd  79  N.  T.  638); 
lt.sj;  Babbitt  «.  Fain  (101  27:  8.  7)14;  Smith  «.  CruBe(24  Barb, 
484)  [6];  Bobinson  «.  Plimpton  (26  JIT.  T,  585)  M;  Gardner  «. 
Barney  (24  Bow.  Pr.  464)  [»]  foUowed. 

(Decided  June,  1891.) 

Appeal  by  the  defendants  from  a  judgment  entered  in 
favor  of  the  plaintifEs  upon  the  report  of  a  referee  appointed 
upon  the  reference  under  the  statute  of  a  claim  against  the 
estate  represented  by  the  defendants. 

The  facts  are  stated  in  the  opinion. 

Robert  T.  Turner^  for  defendants,  appellants, 

Baxter f  Oibaonj  and  Oaylordj  for  plaintifEs,  respondents.' 

Hardin,  P.J. — ^Appellants'  testator  executed  an  under- 
taking on  appeal  to  the  general  term  from  a  judgment  of 
foreclosure  and  sale  rendered  in  an  action  wherein  Sarah 
Decker  was  plaintiff  and  Hattie  Decker  and  others  were 
defendants.  The  undertaking  was  executed  bj  the  deceased 
and  one  Sackett,  as  sureties,  and  it  was  given  to  stay  pro- 
ceedings on  such  an  appeal,  and  was  conditioned  to  pay  any 
deficiency  that  might  arise  on  the  foreclosure  sale  in  case 
the  decree  was  afSrmed  by  the  general  term  or  the  appeal 
dismissed.  The  judgment  was  affirmed  by  the  general 
term,  and  thereupon  the  defendant  Hattie  Decker  appealed 
to  the  court  of  appeals,  and  upon  such  appeal  an  undertak- 
ing was  given  in  the  sum  of  $9000,  with  Turner  and 
Gillette  as  sureties.  The  judgment  was  affirmed  by  the 
court  of  appeals  (108  N.  Y.  128),  and  the  premises  subse- 
quently sold  on  the  judgment  of  foreclosure  and  sale,  and 
there  remained  a  large  deficiency.  The  sureties  upon  the 
undertaking  given  on  the  appeal  to  the  court  of  appeals 
paid  the  full  amount  of  their  obligation,  and,  after  that  pay- 
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ment  was  applied,  tliere  remained  a  deficiency  of  $2586.90 
unpaid  upon  the  original  judgment  of  foreclosure.  To 
recover  that  sum  a  claim  was  made  against  the  estate  of 
Broderick  upon  the  undertaking  which  he  had  executed. 
The  claim  was  rejected  by  his  executors,  and  a  referee  was 
appointed,  who  reported  in  favor  of  the  claimant  against 
the  estate  of  Broderick,  and  the  report  so  made  by  the  ref* 
eree  was  confirmed  by  the  special  term. 

The  position  taken  by  the  appellants  is  ^^  that  the  giving 
of  the  said  undertaking  on  the  perfection  of  the  appeal  to 
the  court  of  appeals  discharged  the  prior  sureties  from  fur- 
ther liability,  because  it  amounted  to  a  novation  and  a  sub- 
stitution of  the  new  undertaking  in  place  of  the  old." 

We  are  of  the  opinion  that  the  undertaking  given  by 
the  appellants'  testator  remained  valid,  notwithstanding  the 
undertaking  given  thereafter  to  perfect  the  appeal  in  the 

court  of  appeals.    It  may  be  conceded   that  the 
D]     undertaking  given  in  the  court  of  appeals  constituted 

the  prior  or  primary  obligation  for  the  payment  of 
the  deficiency  arising  upon  the  sale  of  the  mortgaged  prem- 
ises. However,  that  is  not  important  in  this  case,  as  the 
obligation  has  been  fully  met,  and  the  mdneys  mentioned 
in  the  undertaking  given  in  the  court  of  appeals  have  been 
paid  over  to  the  plaintiff  in  that  action,  and  applied  in 
liquidation  of  the  deficiency,  and  the  estate  represented  by 
the  appellants  in  this  case  would  only  be  declared  liable  for 
the  remaining  deficiency. 

The  reasoning  of  the  court  in  Smith  v.  Falconer  (11 
JTtm,  483,  aflPd  79  iT.  Y.  683)  seems  to  be  adverse  to  the 

contention  of  the  appellants.    In  that  case  it  was 
IQ     said:  ^^The  engagement  was  absolute  to  pay  any 

judgment  which  the  plaintiffs  might  recover  in  the 
action,  and  was  wholly  independent  of  any  statutory  right 
to  which  the  defendant,  his  principal,  might  resort  for  a 
stay  of  proceedings,  which  was  the  chief  object  of  the 
undertaking  given  on  the  appeal.  The  plaintiffs  are  not 
respond! l)le  for  the  subsequent  proceedings  of  the  principaL 
Vol.  XXI.— 4. 
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Tbey  were  obliged  to  Bubmit,  and  the  delay  to  which  they 
were  SDbjected  was  caused  by  the  bond  which  the  defend- 
ant gave.  ...  If  the  defendant  desired  to  prevent  the 
accumulation  of  costs  and  interest,  it  was  his  duty,  when 
the  judgment  was  obtained,  which  ensued  upon  the  refer- 
ence, to  have  tendered  the  amount  of  it,  and  thus  prevented 
any  further  liability.  He  did  not  do  so,  but  permitted  the 
appeal  and  the  further  undertaking  and  delay  without  any 
act  to  protect  himself." 

The  case  of  Mackellar  v.  Farrell  (57  Super.  Ct.  398 ;  8.a, 
29  8L  Rep.  860 ;  8  iT.  T.  Sapp.  807)  is  adverse  to  the 

contention  of  the  appellants.     It  was  there  said  that 
[8]     ^^  the  perfection  of  the  appeal  to  the  court  of  appeals 

by  the  appellant,  by  giving  a  new  undertaking  and 
procuring  a  stay  thereon,  did  not  amount  to  a  novation,  and 
did  not  discharge  such  sureties."  The  authorities  cited  in 
the  opinion  delivered  in  the  case  seem  to  sustain  the  con- 
elusion  reached  by  the  court. 

In  Babbitt  t;.  Finn  (101  U.  S.  T)  sl  decision  was  made 
which  is  adverse  to  the  appellants.  In  the  course  of  the 
opinion  in  that  case  Judge  Cliffobd  says :   ^'  Where  the 

bond  is  ^ven  in  a  subordinate  court  to  prosecute  an 
£1]     appeal  to  effect  in  a  superior  court,  the  sureties  be> 

come  liable  if  the  judgment  is  affirmed  in  the 
superior  court.  Nor  are  they  discharged  in  case  the  judg^ 
ment  of  the  superior  court  is  removed  into  a  higher  court 
for  re-examination,  and  a  new  bond  is  given  to  prosecute 
the  second  appeal,  if  the  judgment  is  affirmed  in  the  court 
of  last  resort.  Nothing  will  discharge  the  sureties  given  to 
prosecute  the  appeal  from  the  court  of  original  jurisdiction 
but  the  reversal  of  the  judgment  in  some  court  having  jur- 
isdiction to  correct  the  alleged  error."  Numerous  cases 
are  cited  to  sustain  the  position. 

In  Smith  v.  Crouse  (24  Barh.  434)  the  court,  in  dealing 
with  a  similar  question,  observed :  *^  No  breach  of  the  con- 
dition of  the  undertaking  occurred  till  the  judgment  of 
this  court  was   rendered,  and  the  execution    thereon  was 
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[6]    returned  unsatiafied.    When  the  breach  occurred, 

then  the  liability  of  the  defendant  became  commen- 
curate  therewith ;  and  he  cannot  claim  to  have  it  limited 
to  a  part,  which  cannot  be  measured  or  judicially  ascer- 
tained, even  though,  under  another  state  of  facts,  that 
might  have  been  the  extent  of  his  liability." 

It  is  argued  by  the  learned  counsel  for  the  appellants 
that  the  effect  upon  the  estate  caused  by  reason  of  the  ap- 
peal to  the  court  of  appeals  was  to  permit  the  mortgaged 

property  to  diminish  in  value  pending  the  appeal. 
[•]     We  think  the  answer  to  that  suggestion  lies  in  the 

fact  that  that  risk  was  assumed  by  the  appellants 
-when  they  executed  the  undertaking.  If  they  had  desired 
to  avoid  any  diminution  or  delay  they  could  have  paid  up 
the  judgment  secured  by  the  undertaking,  and  been  subro- 
gated to  the  rights  of  the  judgment  creditor.  However, 
they  were  passive,  and  acquiesced  in  the  delay  occasioned 
bj  use  of  the  ordinary  means  of  reviewing  the  primary 
judgment.  We  think  the  condition  of  the  appellants' 
undertaking  required  them  to  abide  the  action  of  the  ulti- 
mate court. 

As  was  said  by  Judge  Allen  in  Robinson  v.  Plimpton 
{25  JT.  V.  485),  "  The  condition  is,  in  substance,  for  the 
ultimate  affirmance  of  the  judgment  appealed  from.     Upon 

the  most  literal  and  strict  reading  of  the  undertaking 
[7]     the  defendants  became  liabfe  upon  the  filing  of  the 

remittitur  from  this  court  and  the  entry  of  the 
proper  judgment  in  the  supreme  court.  The  firet  judgment 
of  that  court  became  as  if  it  had  never  been  pronounced ; 
and  the  judgment  entered  in  pursuance  of  the  decision  of 
this  court  was  one  in  affirmance  of  the  judgment  first 
appealed  from.  That  the  remedy  of  the  plaintiff  was  sus" 
pended,  or,  rather,  that  the  defendants'  liability  was  in  sus- 
pense pending  the  appeal  to  this  court,  does  not  affect  the 
question.  •  •  .  They  consented  to  become  liable  upon  a  con- 
tingency which  has  happened,  and  for  the  result  of  an  action 
of  which  they  had  no  control,  and  to  which  they  were  not 
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parties ;  and  are  bonnd,  not  becanse  tbej  were  parties  to 
either  appeal,  but  by  the  terms  of  their  undertaking." 

We  think  Gardner  v.  Barney  (24  Sow.  Pr.  467)  sup- 
ports the  position  of  the  respondent  (See  Seacord 
M     V.  Morgan,  4  Ahb.  Pr.  [JT.  S.]  261 ;  Humerton  v. 

Hay,  65  iT.  Y.  ^80). 

We  are  of  the  opinion  that  the  second  undertaking  on 

the  perfection  of  the  appeal  to  the  court  of  appeals 

OB]     did  not  discharge  the  appellants'  testator  from  the 

obligation  assumed  by  him  when  he  executed  the 

undertaking.    We  are  of  the  opinion  that  the  report  of  the 

referee  is  right,  and  that  the  order  confirming  the  same  waa 

properly  made. 

Judgment  and  order  aflSrmed,  with  costs. 

Mabtin  and  Mebwin,  J.  J.,  concurred. 


CtTDAHT  et  al.^  v.  RHENEHART,  as  Sheriff  of  thbt 
County  of  Kikgs. 

SuPBEMB  CouBT,  Second  Depabtment,   Genebal  Tbbm; 
July,  1891. 

§§  602  et  aeq. 

Attachment — mhea  abandonei  by  failure  to  gvoe  indemmty — extefit  qf 

indmnnUy^Proof  in  action  for  numoyB  roomed  ly 

efuriff  under  attachment. 

Where  some  of  seyeral  creditors  who  have  attached  the  same  prop- 
erty, the  title  to  which  is  in  dispute,  gave  indemnity  to  the  sheriff 
and  others  refused  to  do  so,  the  latter  will  be  precluded  from 
claiming  the  avails  of  the  attached  property,  although  their  at- 
tachment may  be  prior  in  time  to  those  of  the  creditors  who 
gave  indemnity.    The  failure  to  give  indemnity  worked  an 
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abandonment  of  the  attachment  as  to  such  property  in  favor  of 
the  junior  creditor  who  was.  willing  to  take  the  risk. 

Parker  «.  Smith  (2  Liv,  Law  Mag.  770)  followed. 

'Where  an  indemnity  bond  given  by  the  attaching  creditor  to  the 
sheriff  was  general  in  its  terms,  and  did  not  specify  the  particu- 
lar property  intended  to  be  taken  in  reliance  upon  it,  but  was 
accompanied  by  written  instructions  which  were  explicit  and 
limited  to  certain  property,  the  indemnity  extends  only  to  the 
property  specified  in  such  instructions. 

Where  in  an  action  by  an  attaching  creditor  to  secure  the  applica- 
tion to  his  attachment  of  the  proceeds  of  certain  property  seized 
by  the  sheriff  under  attachments  issued  to  him,  it  appeared  that 
the  plaintiff  had  refused  to  indemnify  the  sheriff  and  that  the 
sheriff  received  indemnity  from  a  junior  attaching  creditor,  and 
had  seized  and  sold  the  property  of  the  debtor  because  thereof, 
— Bddj  that  the  plaintiff  must  prove  that  the  property  so  seized 
and  sold  was  the  property  of  the  debtor,  that  the  sheriff  was 
not  estopped  from  objecting  to  the  lack  of  suc^  proof,  although 
U  ieems  he  could  not  have  done  so  as  against  the  creditor  for 
whom  and  under  whose  instructions  he  acted  and  whose  in- 
demnity he  had  received. 

iJkeided  Mff  2,  1891.) 

Appeal  by  both  plaintiff  and  the  defendant  from  a 
judgment  entered  upon  a  trial  of  the  issnes  in  this  action  at 
4ipecial  term  of  this  court  in  Kings  county. 

This  action  was  brought  by  the  plaintiffs  against  the  de- 
fendant as  sheriff  of  Kings  county,  to  recover  the  proceeds 
of  certain  property  sold  under  attachment  issued  against 
John  H.  Yani  and  Patrick  H.  Turner.  The  plaintiff  had 
procured  an  attachment  against  the  property  of  said  Yani 
and  Turner,  and  issued  it  to  the  sheriff,  giving  him  an  in- 
demnity  bond  general  in  its  terms,  but  accompanied  by 
written  instructions  wherein  thie  sheriff  was  instructed  to 
March  for  and  levy  upon  100  tierces  of  tallow.  The  sheriff 
did  not  find  said  property,  but  discovered  other  property, 
iis  to  the  title  of  the  debtors  to  which  there  was  a  dispute. 
The  sheriff  demanded  a  bond  of  indemnity  from  the  plain- 
tiff with  respect  to  such  property,  and  the  plaintiff  refused 
io  give  the  same,  but  the  other  creditors  of  the  attaching 
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debtor,  who  had  procared  the  issnanceof  attachment  against 
the  property  of  said  debtors  subsequent  to  the  issuance  of 
the  plaintiff's  attachment,  furnished  such  indemnity.  There^ 
upon  the  sheriff  levied  upon  the  property  and  sold  it  and 
applied  the  pnxieeds  to  the  payment  of  the  junior  attach* 
ments. 

The  plaintiff  thereafter  brought  this  action. 

Other  facts  appear  in  the  opinion. 

Hoe  dk  Macklinj  for  plaintiffs. 

Charles  PtOzel  and  Sobb  <&  Orifard,  for  defendant 

Pratt,  J. — The  court  at  special  term  correctly  held  that 
where  there  are  several  attaching  creditors  of  the  same- 
property,  the  title  to  which  is  in  dispute,  and  some  give  in- 
demnity  to  the  sheriff  and  others  refuse  to  do  so,  the  latter 
will  be  precluded  from  claiming  the  avails  of  the  attached? 
property,  though  their  attachments  may  be  prior  in  time  to- 
tiiose  who  give  indemnity  (Smith  v.  Osgood,  46  iT.  S.  178 ; 
Parker  v.  Smith,  2  Liv.  Law  Mag.  770).  The  case  last, 
cited  seems  exactly  in  point.  Here,  as  there,  the  title  to  the 
attached  property  being  ambiguous,  the  sheriff  refused  to 
sell  without  indemnity,  which  the  senior  attaching  creditor 
refused  to  give.  There  would  be  no  propriety  in  giving  the- 
fund  thus  produced  to  the  creditor  who  refused  to  act 
The  refusal  to  indemnify  must  be  held  to  work  an  abandon*- 
ment  of  the  attachment  as  to  the  property  in  question  in 
favor  of  the  junior  creditor  who  was  willing  to  take  the  risk^ 

We  think,  however,  that  the  court  below  should  have 
given  a  more  extended  application  to  the  doctrine  than  was* 
done.  It  appears  that  the  plaintiffs,  being  informed  that 
100  tierees  of  tallow  might  be  found,  instructed  the  sheriff 
to  seek  for  them,  and  gave  him  indemnity  to  make  the 
seizure.  His  instructions,  being  in  writing,  admit  of  no^ 
dispute ;  they  were  limited  to  the  100  tierces,  which  were 
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not  found.  Later,  certain  other  property  was  found,  and, 
on  the  indemnity  of  a  creditor  junior  to  the  plaintiff,  was 
sold.  The  sheriff  having  paid  the  proceeds  to  the  indemni- 
tor, the  plaintiff  now  claims  to  recover  from  tlie  sheriff 
$520,  the  amount  thus  paid,  and  in  the  court  below  pre- 
vailed. We  have  carefully  examined  the  testimony,  and 
are  not  able  to  find  that  it  affords  any  support  to  the 
claim  now  made,  that  the  indemnity  given  by  the  plaintiff 
could  have  been  applied  to  any  other  property  than  the  100 
tierces.  The  indemnity  bond  was  general  in  its  terms,  and 
did  not  specify  tlie  particular  property  intended  to  be  taken 
in  reliance  upon  it.  But  the  written  instructions  by  which 
it  was  accompanied  are  explicit,  and  are  limited  to  the  100 
tierces.  It  follows  that  plaintiffs  were  erroneously  allowed 
to  recover  the  $520  proceeds  of  property  attached  upon  the 
indemnity  of  the  junior  creditor. 

Another  point  should  not  be  overlooked.  The  plainti& 
introduced  no  proof  that  the  goods  which  produced  the 
$520  were  the  property  of  the  judgment  debtors.  The 
sheriff  is  not  estopped  from  objecting  to  the  lack  of  proof. 
As  against  the  creditor  for  whom  and  by  whose  instructions 
he  acted,  and  whose  indemnity  he  received,  he  could  not 
raise  that  question.  The  plaintifb  do  not  occupy  that 
position. 

The  'judgment  appealed  from  must  be  reversed  upon 
the  facts,  and  new  triid  ordered,  with  costs  to  appellant. 


FsATT  and  Dykmas^  JJ.,  concurred. 


66  CIVIL  PROCEDURE  REPORTS. 

HougfaUling  9.  Lloyd. 


HOTJGHTALING,  RiMPoiroENT,  v.  LLOYD,  Afpbllakt. 

SuPBEMB  CouBT,  Thibd  Depabtmknt,  Oenebal  Tebm  ; 
July,  1891. 

§§  2944,  3063. 
PUad/inff — ^fflsdt  of  ammdment  in  jtuUe^9  court. 

Where  in  an  action  in  a  justice's  court  the  plaintiff  could  not  recoyer 
unless  a  third  person  had  acted  for  and  as  agent  of  the  defend- 
ant, and  such  agency  was  admitted  in  the  answer  originally  filed, 
but  denied  in  an  amended  answer, — Eddy  that  the  amended  an- 
swer superseded  the  original  answer;  that  no  proof  haying  been 
given  on  the  trial  of  the  agency,  the  judgment  in  faror  of  the 
plaintiff  must  be  reversed;  that  the  admission  contained  in  the 
original  answer,  such  answer  not  having  been  put  in  evidence, 
did  not  dispense  with  such  proof. 

On  appeal  from  a  justice's  judgment  the  court  cannot  be  satisfied 
within  the  meaning  of  section  8068  of  the  Code  of  Civil  Proced- 
ure that  the  judgment  is  right,  where  upon  the  pleadings  and 
evidence  a  material  fact  was  not  established,  notwithstanding 
it  was  admitted  in  an  answer  which  had  been  superseded  by  an 
amended  answer. 

(2M0uZ0i  Jii2y  7,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the 
oonntj  coart  of  Schoharie  connty,  affirming  upon  appeal  a 
judgment  of  a  justice's  coart  in  favor  of  the  plaintiff. 

The  facts  appear  in  the  opinion. 

Le  Orand  Van  Tuyle  for  defendant,  appellant. 

lahan  Hess  («/.  H.  Mattice^  attorney),  for  plaintiff,  re- 
spondent. 

Leabned.  p.  J. — Tlio  learned  connty  judcro  in  lii«  mpin. 
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States  that  he  was  at  first  inclined  to  reverse  this  jadgment 
on  the  gronnd  that  there  was  no  proof  of  the  agency  of 
Lewis  Lloyd  for  his  wife.  But  he  says  the  agency  was 
alleged  in  the  answer,  fifth  defence.  The  learned  connty 
jadge,  therefore,  referred  to  the  original  answer.  That 
was  superseded  by  the  amended  answer,^  and  the  amended 
answer  contains  no  sach  admission.  Taking  the  pleadings, 
then,  as  they  were  at  the  time  of  the  trial,  the  agency  was 
not  admitted,  but  was  denied.  Therefore  it  was  necessary 
to  prove  it.  There  is  no  proof.  The  plaintifi  says  he  had 
•dealings  with  Lewis  L.  Lloyd  as  the  agent  of  his  wife. 
But  this  evidence  was  objected  to  as  no  proof  of  agency, 
and  as  improper  ;  and  nothing  is  stated  by  the  plaintiff,  the 
only  witness,  showing  that  Mr.  Lloyd  acted  or  was  author- 
ized to  act  for  his  wife.  There  is  no  evidence  whatever 
showing  that  the  defendant  was  liable.  Wo  need  not  in- 
quire whether,  if  the  original  answer  had  been  offered  in 
evidence,  it  wonld  have  been  competent  proof  of  agency, 
because  it  was  not  so  nsed.f 

The  parties  on  this  appeal  must  rest  on  the  pleadings  as 
they  stood  at  the  time  of  the  trial,  and  on  the  evidence  then 
given. 

This  is  not  a  case  in  which  we  can  be  satisfied  that  the 
judgment  is  right  {Code^  §  3063).  There  is  nothing  shown 
which  affects  the  defendant. 

Judgment  of  county  court  and  justice  of  peace  reversed, 
with  costs. 

Landon  and  Mathew,  JJ.,  concurred. 

*  See  to  this  effect,  Seneca  Co.  Bank  «.  Ghirlinghouse  (4  Eow,  iV. 
174) ;  Fry  «.  Bennett  (8  Bono.  200)  aff'd  28  N,  F.  824;  Dann  «.  Baker 
(12  Em.  Ft.  621) ;  Sands  «.  Calkin,  (80  Id.,  1.) 

t  As  to  use  of  pleading  as  evidence,  see  Strong  «.  Dwight  (11 
{Atfb.  Pt.  [If.S.],  819);  Fogg  «.  Edwards  (20  Ban.  90);  Bowen  n. 
PoweU  (1  Lam.,  1);  White  «.  Smith  (46  N.  F.  418). 
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STRACUSE     MOULDING     CO.,     RKSPororar,    m, 
SQUIRES,    Appellant. 

gupBBicB  Cousr,  FouBTH  DBPABTMsisr^,  Genicbal  Tebk; 
July,  1891. 

SS  525,  2869,  2890. 

JtuHc^i  etmrt — miUhorUy  tfaUomey^  Am0  prmsm — ioAm  tm^ia  ofmtm' 

caHan  <ff  pleading. 

'  The  return  by  a  justice  of  the  peace  on  appeal  from  a  judgment 
rendered  by  him,  that  '*£.  8.  More  appeared  and  answered  for 
the  plaintifE,  and  was  by  me  [the  justice]  sworn  as  to  his  au- 
thority to  appear,"  sufficiently  shows  that  the  authority  of  said 
More  to  appear  as  attorney  for  the  plaintijQf  was  proven  as  re- 
quired by  section  2890  of  the  Code  of  Civil  Procedure  [i]. 

Where  the  serrioe  of  a  summons  and  complaint  in  an  action  in  a 
justice's  court  was  shown  by  the  constable's  return  to  have  been 
made  on  the  defendant  at  the  town  of  Cazenovia,  which  was 
the  town  in  which  the  justice  presumably  resided,  as  the  venue 
of  the  summons  was  Madison  county,  town  of  Cazenovia, 
— Eald,  that  the  fact  that  the  justice  had  jurisdiction  of  the 
parties  sufficiently  appeared,  notwithstanding  that  it  was  no^ 
shown  that  either  of  the  parties  was  a  resident  of  Madison 
county  ;  that  if  the  defendant  was  a  non-resident  of  the  county, 
the  justice  acquired  jurisdiction  under  the  provisions  of  section 
2869,  subd.  8,  of  the  Code  of  Civil  Procedure  that  a  non-resident 
of  the  county  may  be  brought  before  a  justice  of  the  town  in 
which  he  is  at  the  time  of  the  commencement  of  the  action  [2]. 

In  an  action  in  a  justice's  court  brought  by  a  domestic  corpo- 
ration upon  a  written  instrument  for  the  payment  of  money, 
only  the  complaint  may  be  verified  by  an  agent  who  has  pos- 
session of  the  written  instrument,  [s] 

A  return  of  a  constable  to  the  effect  that  he  served  the  summons  and 
complaint  in  an  action  in  a  justice's  court  upon  the  defendant, 
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by  delivering  to  him,  at  a  time  and  place  named,  copies  thereof,, 
is  insufficient  when  he  fails  also  to  state  that  he  left  such  copies- 
with  the  defendant  [4].  (Mabtin,  J.,  dissenting,  Heldy  that 
a  delivery  of  the  copies  to  the  defendant  imported  a  leaving  of 
them  with  him,  and  that,  therefore,  the  certificate  of  service  was 
sufficient)  [8]. 

MoMuUin  v,  Mackay  (6  N.  F.  3up.  885  ;  s.  c,  25  /SSf.  Bep.  265> 
followed  in  prevailing  opinion  p] ;  criticised  and  not  followed 
in  dissenting  opinion  [6].  Wilkinson  v.  Bagley  (71  Wue.  181  v- 
B.  c,  86  if.  TF.  It  886)  distinguished  in  dissencing  opinion  [7]. 

Syracuse  Moulding  Co.  v.   Squires  (19  N.   T^   Civ,  Pro.  241)  re- 
versed. 

{ZkdtUd  July,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  conn^ 
tj  court  of  Madison  county  affirming  a  judgment  rendered. 
by  a  justice  of  the  peace  in  the  town  of  Cazenovia. 

The  facts  are  stated  in  the  opinion* 

Cameron  dk  Kiley^  for  defendant,  appellant. 

Edwcurd  8,  More^  for  plaintifi,  respondent. 

PsB  CuBiAH  (Habdin  and  Mbrwin,  J.J.). — The  appel- 
lant challenges  the  validity  of  the  judgment  in  this  case  od 
grounds  (1)  that  the  authority  of  the  plaintiff's,  attorney  to- 
appear  for  it  was  not  proved  as  required  by  section  2890  of 
the  Code  of  Civil  Procedure  ;  (2)  that  the  justice  acquired 
no  jurisdiction  of  the  parties ;  (3)  that  the  complaint  was  not 
properly  verified,  as  required  by  chapter  414,  Laws  1881^ 
and  hence  that  the  justice  was  not  authorized  to  render* 
the  judgment  appealed  from  without  further  proof;  and 
(4)  that  the  return  of  the  constable  was  insufficient  to  jnstify 
the  justice  in  entering  judgment  against  the  defendant 
upon  the  proof  given.     The  appellant  contends  that  therer* 
was  not  sufficient  proof  of  the  authority  of  Edward  S.  More- 
to  api>ear  as  attorney  for  the  plaintiff  in  the  justice's  court. 
The  return  of  the  justice  shows  that  "  E.  S.  More- 
\n     appeared  and  answered  for  the  plaintiff,  and  was  by 
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me  [tbe  justice]  sworn  as  to  his  authority  to  appear."  We 
tbink  this  was  sufficient  to  show  that  section  2890  of  the 
Code  of  Oivil  Procedure  was  complied  with. 

It  is  also  claimed  that  it  did  not  appear  that  the  justice 
had  jurisdiction  of  the  parties,  in  that  the  retnrn  did  not 
show  that  either  of  the  parties  was  a  resident  of  Madison 
county.  The  constable's  retnrn  shows  that  the  summons 
and  complaint  were  served  on  the  defendant  at  the  town  of 
Cazenovia,  which  was  the  jtown  in  which  the  justice  pre- 
sumably resided,  as  the  venne  of  the  summons  was  Madison 
county,  town  of  Cazenovia.  Therefore,  if  the  defendant 
was  a  non-resident  of  the  county,  the  justice  acquired  juris- 
diction, under  subdivision  3,  section  2869,  Code  of 
[q  Civil  Procedure,  whidi  provides  that  an  action  against 
a  non-resident  of  the  county  may  be  brought  before  a 
justice  of  the  town  in  which  he  is  at  the  time  of  the  com- 
mencement of  the  action.  We  think,  as  there  was  no  proof 
to  the  contrary,  the  retnrn  sufficiently  shows  that  the  justice 
had  jurisdiction  of  the  parties. 

Nor  do  we  think  the  plaintiff's  claim  that  the  complaint 
was  not  properly  verified  can  be  sustained.  Chapter  414^ 
Laws  1881,  provides  that  the  complaint  shall  be  sub- 
m  scribed  by  the  plaintiff  pr  his  agent,  and  shall  be 
verified  in  the  manner  and  as  provided  by  section 
£26  of  the  Code  of  Civil  Procedure.  It  would  seem  that  it 
was  the  intent  of  this  statute  that  the  complaint  might  be 
verified  by  the  person  subscribing  it ;  if  subscribed  by  the 
plaintiff,  that  it  might  be  verified  by  him ;  if  subscribed  by 
his  agent,  that  it  might  be  verified  by  such  agent.  When 
we  refer  to  section  526,  we  also  find  that  that  section  con- 
templates a  verification  by  a  person  other  than  a  plaintiff. 
But  the  appellant  contends  that  it  must  be  verified  as  re- 
quired by  section  525  of  the  Code.  That  section  provides 
that  the  verification  must  be  by  the  affidavit  of  t&e  party, 
•except,  ^^  (1)  where  the  party  is  a  domestic  corporation,  the 
verification  must  be  by  an  officer  thereof;  (2)  where  the 
people  of  the  state  or  a  public  officer  in  their  behalf  is  the 
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party,  the  yerification  may  be  made  by  any  person  ao- 
qaainted  with  the  facts ;  (3)  where  the  party  is  a  foreign 
corporation,  or  where  the  party  is  not  within  the  county 
where  the  attorney  resides,  .  •  •  or  where  the  action  or 
defence  is  founded  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  which,  is  in  the  possesion  of  the  agent 
or  the  attorney,  or  where  all  the  material  allegations  of  the 
pleading  are  within  the  personal  knowledge  of  the  agent  or 
the  attorney,  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  attorney  for  the  party."  In  this  case 
the  action  was  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  which  was  in  the  possession  of  the 
plaintifiPs  agent  who  made  the  verification.  We  think  it 
was  sufficient. 

The  only  remaining  question  is  whether  the  constable's 

return  was  sufficient  to  give  the  justice  jurisdiction 

M     to  enter  judgment  in  this  action  upon  the  proof 

given.     The  only  proof  in  the  case  was  as  to  the 

amount  of  interest  due  upon  the  draft  in  suit.    Hence  the 

question  arises  whether  the  return  of  the  constable  showed 

a  sufficient  compliance  with  the  statute  of  1881  to  authorize 

the  entry  of  the  judgment  appealed  from  without  further 

evidence. 

That  statute  provides  that  the  summons  and  complaint 
shall  be  attached,  and  shall  be  served  upon  the  defendant 
by  delivering  to  and  leaving  with  him  personally  true 
copies  thereof.  It  also  provides  that  the  official  certificate 
of  the  constable  making  such  service  shall  be  sufficient  evi- 
dence thereof.  The  certificate  of  the  constable  was  to  the 
effect  that  the  within  summons  and  complaint  were  per- 
sonally served  on  the  defendant  on  the  11th  day  of  July, 
1890,  at  the  town  of  Cazenovia,  by  delivering  to  him  copies 
thereof. 

The  precise  question  here  is  whether  the  jurisdiction  of 
the  justice  to  render  a  judgment  without  further  proof 
failed  because  the  officer  omitted  to  state  in  his  return  that 
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he  left  with  the  defendant  the  copies  of  the  Bommons  and 
-complaint  that  he  delivered  to  hiip. 

This  qnestioti  was  somewhat  considered  by  this  coart  in 
McMullin  V.  Mackey  (6  JUT.   T.  Sujpp.  885;    s.  a, 
m      26  St.  Hep.  265).     In   the  opinion   delivered   by 
Mebwin,  J.,  in  that  case,  it  was  said  that  a  similar 
return  was  not  a  sufficient  compliance  with  the  statute,  as 
it  did  not  show  that  the  copies  were  left  with  the  defend- 
ant.    While  this  portion  of  the  opinion  was  not  concurred 
in  by  the  other  members  of  the  court,  a  majority  of  the 
court  are  of  the  opinion  that  the  doctrine  of  that  case  upon 
this  question  should  be  upheld,  and  that  the  constable's 
return  was  insufficient  to  justify  the  justice  in   rendering 
.a  judgment  in  the  case  at  bar  without  further  proof.     It 
therefore  follows  that  the  judgment  should  be  reversed, 
with  costs. 

Judgment  of  Madison  county  court  and  judgment  of 
justice  reversed,  with  costs. 

Mabtin,  J.  (dissenting). — I  cannot  concur  in  the  con- 
clusion reached  by  a  majority  of  the  court  that  the  judg- 
ment should  be  reversed  on  the  ground  that  the  con- 
(«]     stable's  return  was  insufficient  to  justify  the  justice 
in  rendering  the  judgment  appealed  from  without 
further  proof. 

It  is  true  that  the  case  of  McMullin  v.  Mackey  (6  JV. 

T.  Sv^.  885 ;  s.  c,  25  St  Rep.  265)  Mebwin,  J.,  said  that  a 

similar  return  was  insufficient.     In  that  case  the  case  of 

Wilkinson  v.  Bayley  (71  Wis.  131 ;  s.  o.  36  N.  W.  Rep.  836) 

was  cited  and  much  relied  upon  &s  sustaining  that  doctrine. 

An  examination  of  that  case  at  first  seems  to  indicate  that 

it  holds  the  doctrine  contended  for ;  but,  when  the  cases 

relied   upon  by  the  judge  who  wrote  the  opinion  in  the 

'Wilkinson  case  are  examined,  it  appears  that  the  rule  or 

statute  regulating  the  service  in  those  cases  was  unlike 

.Cn     the  statute  of  1881,  as  the  rule  or  statute  there  under 

consideration  provided  that,  where  the  service  should 
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be  made  by  a  person  other  than  the  sheriff,  it  siionld  be 
necessary  for  snch  person  to  state  in  his  affidavit  of  service, 
inter  alia^  whether  he  left  with  the  defendant  a  copy  as 
well  as  delivered  it  to  him.  Matteson  v.  Smith,  87  Wis.  888. 
It  is  to  be  inferred,  we  think,  that  the  statute  referred 
to  in  the  Wilkinson  case  was  similar  to,  if  not  identical 
with,  rule  41  of  the  circuit  court  upon  which  the  decision  in 
the  Matteson  case  was  based,  and  that  it  reqnired  the  affi- 
davit to  state  whether  a  copy  was  left  with  the  defendant  or 
not,  as  the  judge  in  delivering  the  opinion  says :  ^^  The 
affidavits  do  not  state  that  a  copy  of  the  summons  was  left 
with  any  of  the  defendants,  as  required  by  section  2642, 
Bey.  St."  If  correct  in  assuming  that  in  the  cases  cited 
the  statute  or  rule  required  that  the  affidavits  should  state 
whether  or  not  a  copy  was  left  with  the  party  served,  they 
are  clearly  distinguishable  from  the  case  at  bar.* 

*The  statute  referred  to  in  WilkiDson  «.  Bayley  rea^s  as  follows  : 

*'  Section  2642.  Proof  the  service  of  the  summons  and  of  the 
complaint,  or  notice,  if  any,  accompanying  the  same,  shall  be  as 
follows :  * 

*<  1.  If  served  by  the  sherifE,  his  certificate  thereof,  showing 
place,  time  and  manner  of  service. 

*'2.  If  by  any  other  person,  his  aifidavit  thereof,  showing  place, 
time,  and  manner  of  service,  that  he  knew  the  person  served  to  be 
the  defendant  mentioned  in  the  summons,  and  left  with,  as  well 
as  delivered  to,  him  a  copy  ;  and  if  the  defendant  was  not  person- 
ally served,  he  shall  state  in  such  affidavit  when,  where,  and  with 
whom  such  copy  was  left. 

*'  8.  The  written  admission  of  the  defendant.'^ 

The  fourth  and  last  subdivision  of  this  section  relates  to  the 
manner  of  proving  services  in  case  of  publication. 

In  Wilkinson  «.  Bayley  and  in  Matteson  o.  Smith,  the  summons 
was  made  by  a  private  person,  not  a  sheriff. 

The  former  case  was  decided  under  the  second  subdivision  of  the 
section  quoted ;  the  latter  under  rule  41  of  the  circuit  court  of  Wis- 
consin which  consisted  of  the  provision  contained  in  the  last  clause  of 
subdivision  two — ^that  provision  having  been  added  to  the  statute 
after  the  decision  of  Matteson  o.  Smith,  upon  the  revision  of  the 
BUtutes  of  Wisconsin  made  in  1878. 
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The  Btatnte  of  1881  provides  the  manner  of  service, 
which  is  by  delivering  to  and  leaving  with  the  defendant 
copies.  It  does  not  direct  as  to  the  form  of  the  constable's 
retarn,  nor  that  it  shall  show  that  the  officer  serving  it  left 
copies  with  the  defendant  as  well  as  delivered  them  to  him* 
I  do  not  regard  the  Wisconsin  cases  aa  binding  anthori* 

ties  upon  this  question.     It  seems  to  me  that  the  re> 
[q     tarn  of  the  constable  that  he  delivered  the  copies  to 

the  defendant  included  leaving  them  with  him.  A 
delivery  must  be  regarded  as  a  full  surrender  of  the  posses- 
sion of  the  thing  to  the  person  to  whom  it  is  delivered,  and 
this  could  ^ot  be  accomplished  without  complying  with  this 
statute  by  leaving  the  summons  and  complaint  with  him» 
I  am  of  the  opinion  that  the  return  was  si^cient ;  that  the 
certificate  of  the  fact  that  he  delivered  them  to  the  defend* 
ant  clearly  implied  that  they  were  left  with  him ;  and  that 
tlie  judgment  should  be  affirmed. 

While  the  opinion  of  Msbwin,  J.,  in  the  McMuUin 
case,  is  adverse  to  tlys  conclusion,  it  will  be  observed  that 
it  was  not  concurred  in  by  the  other  members  of  the  conrt. 
Habdin,  p.  J.^  concurred  only  in  the  result,  while  Maetin, 
J.,  concurred  only  upon  another  distinct  ground,  which  was 
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McOABE,  Ebspondknt,  v.  GOODFELLOW,  as  Treas- 

TJBEB  OF  THB  LaW  AND   ObDEB  LeAGUB  OF  THB   ToWN 
OF  KiBKLAND,  APPELLANT. 

Supreme  Court,  Fourth  DEPARTMEiirr,  General  Term; 
July,  1891. 

§  1919. 

VhineorparaUd  as9oe4atum — when  eansU^-by  whom  may  le  tued — When 

cne  member  of  firm  of  aUomej/B  may  sue  for  servieea 

in  the  firm  name. 

Where  in  an  action  for  services  there  is  a  conflict  in  the  evidence 
npon  the  question  whether  the  plaintifl  was  employed  by  the 
defendant  to  perform  the  services  for  which  he  sued,  and  the 
'  referee,  before  whom  the  action  was  tried,  found  for  the  plain- 
tiff, and  his  finding  was  fully  sustained  by  the  proof,  it  should, 
upon  appeal,  be  upheld  [1.4]  (Merwir,  J.,  djissenting, — BMy 
that  the  finding  was  not  sustained  by  tne  proof.)  [7]. 

In  an  action  for  professional  services  where  the  employment  is  denied, 
but  the  proof  tends  to  show  that  the  plaintiff  was  employed  and 
that  the  defendant  is  liable  for  his  services,  expert  evidence  as 
to  the  value  of  services  performed  is  clearly  competent  and 
properly  admitted  [8], 

Where  in  an  action  against  the  treasurer  of  a  Law  and  Order  League 
alleged  by  the  plaintiff  to  be  an  unincorporated  association  of 
more  than  seven  members,  the  proof  disclosed  that  a  meeting 
was  held  at  which  it  was  resolved  to  form  an  association ;  that 
the  name  of  the  association  was  agreed  upon  and  a  constitution 
drawn  and  signed  by  the  members,  and  a  president  and  other 
officers  were  appointed,  and  that  the  association  commenced  and 
continued  the  business  which  was  the  purpose  of  the  organiza- 
tion until  the  time  of  the  commencement  of  the  action, — Beld^ 
that  the  evidence  was  sufficient  to  justify  a  finding  that  the 
League  was  an  unincorporated  association  consisting  of  more  than 
seven  members,  and  within  the  provisions  of  section  1910  of  the 
Code  of  Civil  Procedure  W. 
Vol.  XXI.— 5. 
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The  fact  that  one  who  has  performed  services  for  an  unincorporated 
association  is  a  member  of  it,  is  not  a  bar  to  his  maintaining  an 
action  to  recover  for  his  services  W. 

Where  in  an  action  by  an  attorney  for  services  performed  in  the 
name  of  a  firm  of  which  he  was  a  member,  it  appeared  that  ufider 
his  agreement  with  his  copartner  he  was  to  perform  services 
and  to  alone  receive  the  fees  chargeable,  and  that  he  alone  was 
interested  in  the  claim, — Held,  that  the  action  was  properly 
brought  in  his  name  1^1. 

{Decided,  July,  1891.) 

Appeal  by  the  defendants  from  a  judgment  rendered  in 
favor  of  the  plaintiff  upon  the  report  of  a  referee. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant as  treasurer  of  the  Law  and  Order  League  of  the 
town  of  Kirkland.  The  League  is  alleged  in  the  complaint 
to  be  a  voluntary  unincorporated  association^  consisting  of 
more  than  seven  members,  organized  for  the  purpose  of 
suppressing  the  sale  of  intoxicating  liquors  in  the  town  of 
Kirkland,  and  to  prosecute  persons  who  violated  the  excise 
law  within  that  town.  The  complaint  also  alleged  that  the 
performance  of  certain  services  for  the  said  League,  between 
March  1st  and  June  1st,  1887,  averred  that  they  were  rea- 
sonably worth  the  sum  of  $3000,  and  demanded  judgment 
therelon 

The  answer  contained  a  general  denial.  It  also  denied 
that  the  said  association  was  an  unincorporated  association 
within  the  spirit  and  meaning  of  section  1919  of  the  Code 
of  Civil  Procedure ;  alleged  that  the  services  were  rendered 
by  the  firm  of  Williams  &  McCabe,  and  that  Emery  S. 
Williams  was  therefore  a  necessary  party  plaintiff.  It  also 
averred  part  payment,  and  that  the  services  so  performed 
were  rendered  for  the  overseer  of  the  poor*of  the  town  of 
Kirkland  and  not  for  the  League,  and  that  the  plaintiff  was 
a  member  of  the  League. 

The  issues  thus  raised  were  referred  and  the  referee 
found  that  the  League  was  an  unincorporated  association  of 
more  tiian  seven  members ;  that  the  defendant  was  treas- 
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Yirer  thereof ;  that  the  object  of  the  association  was  to  give 
moral  support  to  the  village  and  town  officers  in  the  dis- 
charge of  their  official  duties,  and  to  see  that  they  were  faith- 
fal  in  enforcing  the  town  and  village  laws,  especially  those 
regulating  the  sale  of  intoxicating  drinks ;  that  the  League, 
through  its  officers,  duly  authorized  agents,  and  committees, 
employed  the  plaintiff,  who  was  an  attorney  and  counsellor 
at  law,  to  perform  services  and  bring  actions  for  penalties 
arising  under  the  excise  laws  of  the  state ;  that  under  such 
xetainer  the  plaintiff  had  performed  various  services  which 
the  referee  stated  to  be  reasonably  worth  in  the  aggregate 
$1835,  of  which  $175  had  been  paid,  and  directed  judgment 
in  favor  of  the  plaintiff  for  $1680.  From  the  judgment 
thereupon  entered  the  defendant  appealed. 

C,  D.  AdamSy  for  defendant,  appellant. 

8.  M.  Lmdaayy  for  plaintiff,  respondent. 

Mabtin,  J. — The  validity  of  the  judgment  in  this  case 
is  sought  to  be  impeached  on  the  grounds  (1)  that  the  find- 
ings of  the  referee  were  not  sustained  by  the  evidence ;  (2) 
that  the  referee  erred  in  receiving  evidence  of  the  value  of 
the  plaintiff^s  services ;  and  (3)  that  he  erred  in  denying  the 
<iefendant's  motion  for  a  nonsnit. 

A  careful  reading  of  the  appeal-book  discloses  that  there 
was  a  severe  conflict  in  the  evidence  upon  the  question 
whether  the  plaintiff  was  employed  by  the  Law  and  Order 
League  to  perform  the  services  for  which  he  recovered  in 
this  action.  The  evidence  of  the  plaintiff  was  that  he  was 
thus  employed,  and  the  documentary  and  other  evidence 
introduced  by  hiih  on  the  trial  tended  to  corroborate  his 
testimony.  The  evidence  introduced  by  the  defendant 
tended  to  show  that  there  was  no  such  employment,  or,  at 
least,  to  show  that  the  plaintiff  agreed  to  look  to  the  town 
of  Kirkland  for  compensation  for  his  services,  and 
dl     not  to  the  League.     The  referee,  upon  this  evi- 
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deuce,  has  foand  for  the  plaintiff.  His  finding  is  fairly 
sustained  by  the  proof,  and  should,  wo  think,  be  upheld 
(Baird  v.  Mayor,  etc.,  96  iT.  Y.  667). 

If  we  are  correct  in  concluding  that  the  evidence  wa* 
sufficient  to  justify  the  referee  in  finding  that  the  services 
performed  by  the  plaintiff  were  rendered  in  pursuance  of 
an  employment  by  the  Law  and  Order  League,  it  follows 
that  the  evidence  of  the  expert  witnesses,  as  to  the  value  of 
the  services  performed,  was  properly  admitted.    The 

m  objection  to  this  evidence  was  that  no  employment  of 
the  plaintiff  by  the  defendant  or  liability  on  the  part 
of  the  defendant  was  shown,  and  that  it  was  incompetent.. 
As  the  proof  tended  to  show  that  the  plaintiff  was  em* 
ployed  by  the  League,  and  that  it  was  liable  for  his  services^ 
we  think  this  evidence  was  clearly  competent. 

The  only  other  question  we  are  called  upon  to  consider  ia 
whether  the  referee  properly  refused  to  grant  the  defendant's 
motion  for  a  nonsuit.  The  grounds  of  this  motion,  briefly 
stated,  were  (1)  that  the  Law  and  Order  League  was  not  an 
association  as  is  contemplated  in  section  1919  of  the  Code  of 
Civil  Procedure ;  (2)  that  there  was  no  evidence  that  it  ever 
employed  the  plaintiff  or  authorized  any  person  or  persons 
to  do  so;  (3)  that,  as  the  plaintiff  was  a  member  of  the 
league,  he  could  not  maintain  this  action  ;  and  (4)  that  the 
services  were  performed  by  the  firm  of  Williams  &  McCabe, 
and  the  action  could  not  be  maintained  in  the  plaintiff's 
name.  In  examining  the  question  of  the  propriety  of  the 
referee's  ruling,  we  will  examine  the  several  grounds  upon 
which  the  motion  was  based,  in  the  order  in  which  they 
are  stated. 

In  this  case  tHe  proof  disclosed  that  a  meeting  was  held ; 

at  such  meeting  it  was  resolved  to  form  an  association  ;  the 

name  of  the  association  was  agreed  upon ;  a  consti- 

[8]     tution  was  adopted ;  it  was  signed  by  the  members ; 
a  president  and  other  officers  were  subsequently  ap- 
pointed ;  and  the  association  commenced  and  continued  the 
business  which  was  the  purpose  of  the  organization  with 
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energy  aud  persisteuce  until  the  time  of  tlie  commeuccmeiu 
of  this  action.     We  think  the  evidence  was  sufficient  to 
justify  the  referee  in  finding  that  the  Law  and  Order  League 
was  an  unincorporated  association  consisting  of  seven  or  more 
persons,  and  within  the  provisions  of  section  1919  of  the  Code 
of  Civil  Procedure  (National  Bank  of  Schuylerville  v.  Van 
Derwerker,74iV^.  1^.234,289;  Ebbinghousent).  Worth  Club, 
4  Abb.  N.  a  300  ;  Flagg  v.  Swift,  25  Hun,  623).    Nor  do 
we  think  the  appellant's  claim  that  the  association  never  em- 
ployed the  plaintiff,  nor  authorized  any  person  to  do  so, 
[4]     was  sustained  by  the  evidence.  On  the  contrary,  as  we 
have  already  held,  the  evidence  fully  sustained  the  find- 
ing that  the  asscy^iation,  through  its  duly  autliorized  agents  and 
oommittee,  retained  the  plaintiff  to  perform  the  services  and 
bring  the  suits  for  which  a  recovery  was  had  herein.    Indeed, 
the  evidence  tends  quite  strongly  to  show  that  such  employ- 
ment was  by  the  association,  or  at  least  was  ratified  by  it. 
We  therefore  find  nothing  in  the  second  ground  that  would 
liavc  justified  the  referee  in  granting  the  defendant's  motion. 
That  the  plaintiff  was  a  member  of  such  association  was^ 
upon  sufficient  evidence,  found  by  the  referee,  but  he  re- 
fused to  find  that  he  was  a  member  of  a  committee 
[5]     of  such  association.    We  do  not  think  the  fact  that 
the  plaintiff  was  a  member  of  the  association  was  a 
JMir  to  his  maintaining  an  action  for  his  services  (Westcott 
^.  Fargo,  61  N.  T.  542;  Saltsman  v.  Shults,  14  Hun^  256; 
Fritz  V.  Muck,  62  How.  Pr.  78 ;  Sander  v.  Edling,  8  N.  T. 
Oiv.  Pro.  166 ;  Winter  v.  Hamm,  5  Id.  195). 

But  it  is  said  that  the  services  for  which  the  plaintiff  re- 
oovered  were  performed  by  the  firm  of  Williams  &  McCabe, 
and  hence  the  action  could  not  be  maintained  by  the  plain- 
tiff without  joining  Will^ims  as  a  party,  or  acquiring  title  to 
his  interest  in  the  claim.    The  evidence  does  not 
m     sustain  this  contention.    While  it  was  shown  that 
the  actions  were  brought  in  the  name  of  Williams  & 
McCabe,  it  was  also  proved  that  the  arrangement  between 
the  members  of  that  firm  was  that  a  certain  class  of  the 
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busiuess  coming  to  their  ofSce  should  be  done  by  one  mem- 
ber of  the  iirm,  and  that  he  should  receive  the  pay  there^ 
for ;  that  another  dass  of  business  should  be  performed  by 
the  other,  and  he  receive  the  fees  therefor ;  and  that  in  the 
business  in  question  the  plaintiff  was  the  only  person  inter- 
ested. Under  these  circumstances,  we  think  the  action  was- 
properly  brought  in  the  plaintiff's  name.  These  considera- 
tions  lead  us  to  the  conclusion  that  the  referee  properly  de^ 
nied  the  defendant's  motion  for  a  nonsuit.  We  think  the 
decision  of  the  referee  was  fairly  sustained  by  the  evidence, 
that  there  are  no  errors  in  his  rulings  that  require  a  rever* 
sal,  and  that  the  judgment  should  be  affirmed. 
Judgment  affirmed  with  costs.  • 

Habdik,  P.J.,  concurred. 

Mebwin,  J.  {dissenting). — Under  section  1919  of  the  Code^  , 
an  action  in  this  form  can  be  maintained  only  upon  a  cause 

of  action  '^  for  or  upon  which  the  plaintiff  may  main^ 
[7]     tain  such  an  action  or  special  proceeding  against  all  the 

associates."  In  the  present  case,  I  doubt  very  mucb 
the  right  of  the  plaintiff  to  make  all  the  associates  personally 
liable,  for  that  is  the  effect  of  his  claim.  No  such  liability 
was  in  contemplation.  The  plaintiff  was  one  of  the  asso- 
ciates, and  is  chargeable  with  knowledge  of  the  situation. 
The  funds  were  to  be  raised  by  voluntary  contribution  or 
subscription.  The  plaintiff  himself  seems  to  have  been  a 
subscriber  to  a  guaranty  fund.  The  special  or  central  com*^ 
mittee  had  no  authority  to  pledge  the  credit  of  all  who- 
signed  the  constitution. 
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NANZ  V.  OAKLET. 

SUPBEKE     COUBT,    F1B8T     DePABTHSNT,    GeNSBAL    TeKM  > 

June,  1891. 

§  1365. 

JBndmoe—when  turrogate^s  decree  e/undd  not  le  admitted  in^Exeeutiam 
toidifUnted  htf are  judgment  dodeted — recital, 

A  decree  entered  in  the  surrogate's  court  should  not  be  admitted  ia 
eridence  unless  the  judgment  roll  or  the  proceedings  which 
resulted  in  the  decree  be  produced  so  that  the  trial  court  can  see 
that  the  surrogate  acquired  jurisdiction. 

An  execution  issued  before  the  docketing  of  the  judgment  in  the 
county  to  which  it  is  issued  is  clearly  irregular  and  nugatory. 

An  execution  which  does  not  contain  a  recital  that  the  judgment 
upon  which  it  is  issued  has  been  docketed  in  the  county  to 
which  the  execution  is  issued,  is  fatally  defective. 

(Deeided  June  18,  1891.) 

Motion  by  defendant  for  a  new  trial  on  exceptions  to  be 
heard  at  the  first  instance  of  the  general  term. 

This  actigu  was  brought  by  the  plaintiff's  assignee  upon 
a  bond  given  by  Rachel  Depew  as  adininistratix  and  Burnt 
P.  Wynant  as  administrator  of  the  estate  of  Mary  Ann 
Shnlts  deceased.  Upon  petition  of  Rachael  Depew,  her 
ooadministrator  Bornt  P.  Wynant  rendered  an  account  of 
hia  proceedings  as  administrator.  While  the  hearing  of 
objections  to  this  account  was  pending,  Rachael  Depew 
died  and  Cornelins  W.  Depew,  her  son,  was  appointed  ad- 
ministrator  of  her  estate  and  aubstituted  in  her  stead  in  the 
proceedings. 

The  proceeding  resulted  in  a  decree  adjudging  Wvnnnt 
guilty  of  misconduct  as  said  administrator  and  ordering  liinx 
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to  pay  to  Cornelinfl  Depew  as  admiDistrator  of  the  estate  of 
Racliael  Depew  $3234.40  found  to  be  in  his  possession  as 
said  administrator,  together  with  $783  costs,  amounting  in 
the  aggregate  to  the  sam  of  $4017.50  for  which  sam  judg- 
ment was  entered  in  the  surrogate's  court  against  said  Wy- 
nant  on  January  24th,  1884.  Thereafter  the  judgment 
liaviug  been  duly  docketed  in  the  county  where  said  Wy- 
nant  resided,  execution  was  issued  and  it  having  been  re- 
turned unsatisfied  and  the  claim  of  said  Depew  having  been 
assigned  to  William  H.  Mundy  and  by  him  assigned  to  the 
plaintifi  in  this  action,  this  action  was  brought  against  tlie 
sureties  in  the  bond  given  by  Mrs.  Depew  and  said  Wynant 
as  such  administratrix  and  administrator.  On  the  first  trial 
of  this  action  the  complaint  was  dismissed  and  judgment  of 
dismissal  was  affirmed  at  general  term  (see  87  j/Ttm,  495), 
but  on  appeal  to  the  court  of  appeals  a  new  trial  was  or- 
dered (see  120  N.  Y.  84).  A  motion  for  a  reargument  of 
the  appeal  to  the  court  of  appeals  was  made  by  the  defend- 
ants and  denied  (See  19  N.  T.  Civ.  Pro.  246).  Tliere- 
after  the  action  was  tried  before  the  court  and  a  jury,  and 
a  verdict  directed  in  favor  of  the  plaintiff,  and  the  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  general 
term. 

David  Thornton  {2%omtony  JEarle  and  Kiendl^  attor- 
neys), for  defendant  and  motion. 

WHMa/m,  H.  Mwndy^  ioit  plaintiff,  opposed. 

Van  Brunt,  P.J. — ^This  action  was  brought  to  recover 
upon  an  administrator's  bond.  It  has  been  previously  tried 
and  the  complaint  dismissed  ;  and  upon  appeal  taken  to  the 
court  of  appeals  the  judgment  was  reversed  and  a  new  trial 
ordered ;  and  upon  such  new  trial  the  court  directed  a  ver- 
dict in  favor  of  the  plaintiff. 

Certain  exceptions  having  been  taken,  they  were  or- 
dered to  be  heard,  in  the  first  instance,  at  the  general  term. 
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The  foundation  of  the  action  was  a  decree  entered  in  the 
surrogate's  court  against  tlie  adminstra'tor  upon  whose  behalf 
the  bond  had  been  given  in  favor  of  the  plaintiff,  which 
decree  had  not  been  complied  with.  Upon  the  trial  of  the 
4iction  such  decree  was  offered  in  evidence  without  any 
proof  of  the  proceedings  showing  that  the  surrogate  had 
acquired  jurisdiction  to  render  such  a  decree. 

Objection  was  taken  that  the  decree  was  simplj  apoatea 
and  that  there  was  no  jurisdiction  shown  for  making  the 
•decree  and  no  foundation  for  it.  This  objection  was  over- 
ruled and  an  exception  taken. 

We  think  that  this  was  error.  In  order  to  make  the 
adjudication  of  the  surrogate's  court  binding  it  was  neces- 
aary  to  show  by  the  i*ecord  that  the  court  had  acquired  jur- 
isdiction of  the  parties  in  the  manner  prescribed  by  law. 
The  simple  production  of  a  decree  proves  nothing.  Where 
the  objection  is  taken  that  the  judgment  roll  must  be  pro- 
•dnced,  or  that  the  proceedings  which  resulted  in  the  de- 
cree must  be  produced,  it  is  error  to  overrule  such  objection, 
because,  as  already  stated,  the  record  must  show  that  the 
court  has  jurisdiction  of  the  parties.  In  the  case  at  bar 
there  is  nothing  but  a  decree  upon  a  final  accounting. 
None  of  the  proceedings  are  offered  in  evidence  going  to 
ahow  that  the  surrogate  had  acquired  jurisdiction  either  of 
the  persons  against  whom  he  was  adjudicating  or  of  the 
subject-matter.  This  was  necessary,  because  if  it  appeared 
from  the  record  tliat  the  proper  proceedings  had  not  been 
taken  so  as  to  confer  jurisdiction  upon  the  surrogate  to  ren- 
der the  decree  which  he  assumed  to  render,  of  course  the 
decree  could  not  be  admitted  in  evidence. 

Another  objection  was  taken  to  the  admission  of  an  exe- 
cution against  the  property  of  the  administrator  who  had 
been  directed  to  pay  over  the  money  to  the  plaintiff's  as- 
signor. It  appeared  that  such  execution  had  been  issued 
twenty-six  days  prior  to  the  docketing  of  the  judgment 
in  the  county  to  which  it  was  issued.  This  was  clearly  an 
irregularity  and  conferred  no  power  upon  the  sheriff  to  ex- 
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ecnte  the  same.  Neither  could  the  reqairements  of  the 
code  be  complied  with,  because  such  execution  could  not 
truthfully  contain  the  recital  that  the  judgment  had  been 
docketed  in  the  county  to  which  the  execution  was  issued* 

Another  execution  was  offered  in  evidence  which  wa& 
subsequently  issued.  But  that  execution  was  fatally  defeo* 
tive  in  not  containing  the  recital  required  by  the  Code,  that 
the  judgment  referred  to  had  been  docketed  in  the  county 
to  which  the  execution  was  issued. 

The  objections  as  to  the  defects  of  the  assignment  which 
forms  the  plaintiff's  title  cannot  be  considered  because  they 
seem  to  have  been  disposed  of  upon  the  prior  appeal. 

None  of  the  other  exceptions  need  consideration,  in  view 
of  the  fact  that  the  exception  to  the  admission  of  the  sur^ 
rogate's  decree,  without  proof  of  any  other  papers,  is  fatal 
to  the  verdict  which  has  been  rendered. 

We  are  of  opinion,  therefore,  that  the  exceptions  should 
be  sustained,  the  verdict  set  aside  and  a  new  trial  ordered,, 
with  costs  to  defendant  to  abide  event. 

DAinBLS,  J.,  concurred. 


TODD,  Appellant,  v.  DOREMUS,  RBSPONDmr. 

SUPBBMB    COUBT,    SsCOND    DePABTMSNT,    GbNBBAL  TbBM; 

July,  1891. 

§§  2934,  3013. 

Justice 9  court — non-ofpearcmee  of  fMntiff--<idj<mTnmeiiL 

Where  a  justice  of  the  peace  adjourned  a  case  without  issue  having 
been  joined,  he  loses  juriadiction  of  the  action,  and  U  $eem»  this 
is  BO,  notwithstanding  the  plaintiff  appc&rs  and  asks  for  the  ad- 
journment. 
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Where  on  the  return-day  named  in  a  summons  issued  out  of  a  justice^ 
court  the  plaintiff  did  not  appear,  but  sent  asking  for  an  ad« 
journment  until  a  later  date,  and  the  defendant  appeared  and 
asked  that  the  action  be  dismissed,  and  the  court  of  its  own 
motion  adjourned  the  case  to  another  date,  and  on  that  date  the 
defendant  not  appearing  permitted  the  plaintiff  to  prove  hi» 
case  and  take  judgment, — IZeii,  that  the  adjournment  was  un-^ 
authorised,  and  that  by  it  the  justice  lost  jurisdiction  of  th» 
action,  and  the  judgment  rendered  by  him  was  properly  reversed. 

{Decided  My  2,  ISn.) 

Appeal  bj  the  plaintiff  from  a  jadgment  of  the  counter 
court  reversing  a  juatioe's  of  the  peace. 

The  facts  are  stated  in  the  opinion. 

C.  H.  dh  J.  A.  Faung^  for  plaintiff^  appellant. 

Irank  M.  Buch^  for  defendant,  respondent. 

Basnabd,  P.J. — ^The  plaintiff  is  an  assignee  of  a  claim 
for  goods  sold  by  J.  H.  &  N.  H.  Martin  to  the  defendant.. 
He  procured  a  summons  from  a  jnstice  of  the  peace,  return- 
able on  the  5th  of  January,  189L  At  the  return^ay  the 
plaintiff  did  not  appear,  but  sent  word  that  he  desired  an 
adjournment  until  some  later  period.  The  defendant  ap- 
peared  by  counsel,  and  asked  to  dismiss  the  proceedings, 
because  the  plaintiff  had  failed  to  appear.  This  application 
was  denied,  and  the  case  was  ad jonmed,  ^'  on  motion  of  the 
court,"  until  the  12th  of  Jannary,  1891,  at  which  day  the 
plaintiff  proved  his  case,  and  took  judgment.  The  defend- 
ant failed  to  appear.  The  complaint  was  not  put  in  until 
the  adjourned  day. 

The  practice  is  settled  upon  the  point  presented.  The 
statute  requires  that  the  plaintiff  shall  appear  within  the 
hour  after  the  return-hour.  The  issue  is  tlien  to  be  joined 
{Code  Cw.  Pro.  §  2934).  The  adjournment  may  be  had 
after  issue  joined,  either  upon  the  application  of  the  plain* 
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tiff  or  of  the  defendant,  or  npon  the  motion  of  the  jastice 
himself.  When  the  jastice  adjourns  the  case  without  an 
issue,  he  loses  jurisdiction  of  the  action,  even  if  the  plaintiff 
appear  and  ask  an  adjournment  to  obtain  counsel  (Duel  v. 
Sykes,  13  i\r.  T.  Sfwpp.  166).  If  there  be  no  appearance, 
judgment  must  be  ^iven  for  defendant  {Code  Cvo.  Pro.  § 
8018;  Wilcox  v.  Clement,  4  Denio,  160). 

In  this  case  there  was  no  appearance,  and  no  issue,  and 
DO  refusal  of  defendant  to  ]>.     i,  because  there  was  no  com- ' 
plaint  put  in.    The  justice,  therefore,  lost  jurisdiction  of 
the  case,  and  the  judgment  of  the  county  court  should  be 
affirmed,  with  costs. 

Pratt  and  Dykman,  JJ.,  concurred. 


EOMAINE,  Eespondknt,  v.  CHAUNCET,  Appellant. 

SuPBSHB  CouBT,  FiBST   Depabthent,  Genebal    Tebm; 
June,   1891. 

§  1759. 
AUfnony^-^hen  cannot  U  eeiied  for  idifeU  dAU, 

Alimony  awarded  a  wife  in  an  action  for  divorce  is  exempt  from  exe- 
cution, and  cannot  be  seised  by  a  creditor  whose  claim  arose  be- 
'  fore  the  decree  granting  the  alimony  was  made,  and  an  action  to 
obtain  that  relief  cannot  be  maintained. 

Alimony  awarded  a  wife  in  an  action  for  divorce  cannot  be  regarded 
as  an  ordinary  debt  due  from  one  person  to  another  that  may  be 
reached  by  judgment  creditors  in  the  ordinary  way;  it  is  not 
the  wife's  property  nor  her  separate  estate,  but  simply  a  provision 
compulsorily  made  for  her  support  by  the  guilty  husband. 

A  provision  made  for  a  wife's  support  by  a  decree  awarding  her  ali- 
mony in  an  action  for  divorce  is  not,  it  »eem$,  assignable. 
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Jt  seemi  that  alimony  granted  to  a  wife  by  the  final  decree  of  diroroe 
may  be  charged  with  a  debt  due  from  her  for  necesaarieB  for* 
nished  her  upon  the  faith  of  the  alimony  judgment. 

Stevenson  v.  Stevenson  (84  Hun^  167)  distinguished  in  part  and  fol- 
lowed in  part;  Kenge  v.Delayall  (1  Ver,  826);  Lillia  v.  Airey  (1 
\    Fei.  Jr.  877)  distinguished. 

The  exemption  of  alimony  from  seizure  to  satisfy  a  debt  rests  not 
upon  any  statute  of  exemption  but  upon  public  policy,  and  re* 
suits  from  the  very  nature  and  character  of  alimony. 

(Bedded  June  26,  1891.) 

Appeal  by  the  defendants  from  an  interlocntory  jndg- 
ment  overruling  their  demurrers  to  the  plaintijS'a  complaint. 

The  facts  appear  in  the  opinion. 

Coweuj  Dtckensofij  NichoU  and  Brovm^  for  defendant^ 
appellant. 

George  F.  ilT.  Bald/win^  for  plaintiff,  respondent. 

Basbeit,  J. — The  precise  question  here  presented  is 
whether  the  alimony  allowed  to  a  married  woman  by  the 
final  decree  granting  her  a  divorce  can  be  reached  by  cred- 
itors whose  claims  and  judgments  antedate  sach  decree. 

The  facts  are  these:  In  July,  1888,  this  conrt  rendered 
judgment  in  favor  of  Mrs.  Channcey  and  against  her  hus- 
band granting  her  a  divorce  a  vinculo  and  awarding  her 
alimony.  In  1889  the  plaintiff  was  appointed  receiver  of 
Mrs.  Channcey's  property  by  a  New  Jersey  conrt  upon  a 
judgment  recovered  against  her  in  that  state  in  the  year 
1884.  This  action  is  brought  to  reach  the  alimony  payable 
to  Mrs.  Channcey  under  the  decree  of  this  court,  and  to  re- 
quire Mr.  Channcey  to  pay  it  over  to  the  plaintiff  monthly 
until  the  judgment  under  which  he  was  appointed  is  fully 
satisfied.  Mr.  and  Mrs.  Channcey  demurred  and  their  de- 
murrers were  overruled  at  special  term. 

We  think  this  action  cannot  be  maintained.    The  ali* 
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luouy  awarded  to  Mrs.  Chaancej  cannot  be  regarded  as  an 
ordinary  debt  due  bj  one  person  to  another,  which  may  be 
reached  bj  jadgment  creditors  in  the  ordinary  way.  The 
nature  of  alimony  must  not  be  overlooked.  It  is  not  the 
wife's  property  nor  her  separate  estate.  It  is  simply  a  pro- 
vision compulsorily  made  for  her  support  by  the  guilty 
husband.  The  law  thus  enforces  the  obligation  assumed  by 
the  husband  at  marriage,  and  the  alimony  becomes  a  sub- 
stitute for  the  maintenance  which  is  the  wife's  due,  and 
which  she  would  receive  directly  from  the  husband,  and  in 
his  home,  but  for  the  dissolution  of  the  marriage  contract 
by  reason  of  his  infidelity.  This  was  the  doctrine  of  the 
eommon  law,  and  the  rule  was  substantially  codified  both 
in  the  Revised  Statute  and  the  Codes  of  Procedure.  At 
•common  law  alimony  properly  signified  nourishment  or 
maintenance,  when  strictly  taken  (Godol.  Ah.  508).  It 
was  not  a  portion  of  the  husband's  estate,  assigned  to  the 
wife,  and  subject  to  her  control  or  to  be  sold  at  her  pleasure, 
but  a  provision  for  her  support,  to  be  continued  during 
their  joint  lives  or  so  long  as  they  live  separate  (Masun,  J., 
in  Wallingsford  v.  Wallingsford,  6  Ear.  di  J.,  485). 

"  Alimony,"  says  Mr.  Bishop,  "  is  not  a  sum  of  money 
or  a  specific  proportion  of  the  husband's  estate  given  abso- 
lutely to  the  wife,  but  it  is  a  continuous  allotment  of  sums 
payable  at  regular  periods  for  her  support  from  year  to 
year  "  (Bishop  Marriage  and  Divorce^  §  591).  "  If  she  is 
<K)mpelled,"  he  says  again  (§  604),  "  to  seek  a  divorce  on 
account  of  his  misconduct,  she  loses  none  of  her  rights  in 
this  respect  (that  is,  in  respect  to  si  pport),  e>wZy  «A«  is  to 
dra/vo  her  maintenance  in  a  differoAit  way,^^  In  Daniels  v. 
Lindley  (44  lowa^  p.  667)  it  was  said,  that  the  claim  of  the 
wife  for  alimony  was  n,ot  in  the  nature  of  a  debt,  and  that 
she  was  not  a  creditor  of  the  husband.  So  in  Guenther  v. 
Jacobs  (44  Wis.  864)  Bybon,  C.J.,  said  that  alimony  is  not 
an  estate,  and,  therefore,  not  separate  property  of  the  wife. 
It  is  an  allowance  for  the  nourishment  of  the  wife,  variable 
and  revocable.    And  see  Burr  v.  Burr  (7  HiU^  207-213). 
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The  language  of  the  Code  is  equally  explicit.  ^'  The  court 
may,  in  the  final  judgment  dissolving  the  marriage,  require 
the  defendant  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage,  and  for  the 
support  of  the  plaintiff  as  justice  requires,  regard  being  had 
to  the  circumstances  of  the  respective  parties"  {Code  of 
Civ.  Pro.  §  1759,  subd.  2).  . 

The  maintenance  of  the  children  of  the  marriage  and 
•the  support  of  the  wife  are  thus  treated  as  obligations  of  a 
like  character  to  be  enforced,  not  as  creditors  enforce  the 
contract  obligations  of  their  debtors,  but  by  specially  coer- 
•cive  proceedings  looking  not  only  to  the  sequestration  of 
the  husband^s  property,  but  to  compulsory  payment  from 
«ven  his  current  earnings,  and  to  imprisonment  in  case  of 
disobedience  to  the  judicial  mandate.  It  is  quite  clear  that 
the  provision  thus  made  for  the  wife's  support  is  non- 
.assignable.  The  principle  upon  which  policies  of  life  insur- 
ance in  favor  of  the  wife  were  held  to  be  non-assignable 
{Eadie  v.  Slimmon,  26  N,  J^.  9 ;  Barry  v.  Equitable  Life 
Assurance  Society,  59  Id.  587;  Barry  v.  Bruiie,  71  Id. 
261),  applies  with  greater  foi*ce  to  such  a  provision  as  that 
of  alimony.  And  what,  it  may  be  asked,  could  an  assignee 
of  alimony  take?  Could  he  take  a  provision  made  for  the 
support  of  the  wife,  payable  from  time  to  time  infuturo^ 
and  determinable  by  the  death,  meantime,  of  either  of  the 
parties  %  And  if  he  could  take  such  a  provision,  will  it  be 
pretended  that  the  assignment  would  carry  with  it  the  same 
right  to  enforcement,  and  the  same  remedies  in  that  regard, 
which  the  law  has  afforded  to  the  wife  ?  The  question  car- 
ries with  it  the  negative  answer.  We  would  not  have 
deemed  this  question  worthy  of  extended  consideration  but 
for  some  observations  contained  in  the  opinion  of  the  court 
in  fetevenson  v.  Stevenson  (84  Hun^  157).  That  case  is, 
however,  materially  distinguishable  from  the  pi'esent  in  this, 
that  the  judgment  there  was  recovered  subsequently  to  the 
decree  of  divorce.  If  the  learned  court  had  placed  its  de- 
cision solely  upon  the  ground   that  the  creditor  had  fur- 
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niBhed  the  wife  with  necessaries  npon  the  faith  of  the  ali- 
mony judgment,  we  would  have  no  difficulty  in  following 
it  unreservedly.  For  we  think  it  reasonable  that  a  provision 
made  for  the  wife's  support  should  be  charged  with  that 
very  support  furnished  by  a  tradesman  on  the  strength  of 
the  decree.  But  further  than  this  we  are  not  prepared  to* 
go.  To  charge  the  alimony  provision  with  a  judgment 
having  no  relation  whatever  to  the  wife's  support,  would 
simply  be  to  nullify  the  statute  and  to  permit  the  wife  to 
starve  while  the  husband,  instead  of  supporting  her,  ia 
forced  to  pay  her  old  debts. 

Two  cases  are  cited  in  Stevenson  v.  Stevenson  to  sustain 
the  proposition  that  the  separate  maintenance  of  a  married 
woman  secured  by  her  husband,  they  living  apart,  may  be 
reached  by  a  bill  in  equity  by  the  creditors  of  the  wife 
(Kenge  v.  Delavall,  1  Ver.  326  ;  Lillia  v.  Airey,  1  Ves,  Jr. 
377).  I  have  examined  both  of  these  cases,  and  I  find  that 
they  simply  hold  that  a  wife's  separate  estate  is  in  equity 
chargeable  with  the  debts  contracted  upon  the  credit  of 
that  estate.  This  is  an  old  and  familiar  rule,  and  it  un- 
doubtedly affords  countenance  to  the  proposition  that  a 
tradesman  may  charge  even  alimony  with  debts  for  neces- 
saries contracted  upon  the  credit  of  the  decree.  The 
learned  judge  who  spoke  for  the  general  terra  in  Stevenson 
V.  Stevenson,  Follett,  J.,  seemed  to  think  that  unless  it 
could  be  shown  that  alimony  was  exempted  by  virtue  of 
some  statute,  it  could  be  reached  by  an  ordinary  creditor  in 
the  ordinary  way.  Accordingly  he  discussed  sections  1879 
and  2463  of  the  Code  of  Civil  Procedure  with  regard  to 
exemptions  in  cases  of  express  trusts,  and  he  held  that  the 
alimony  judgment  did  not  come  within  such  exemptions, 
as  it  did  not  create  '^  the  semblance  of  an  express  trust."  I 
agree  entirely  with  the  learned  judge  in  this  latter  conclu- 
sion ;  but  I  do  not  think  it  necessary  here  to  find  any  stat- 
ute of  exemptions.  If  we  are  right  in  our  view  of  the 
nature  and  character  of  alimony,  then  it  is  not  a  debt,  and 
statutes  with  regard  to  exemptions  have  no  applicability. 
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Kor  need  we  liken  alimony  to  a  trust  fond  in  order  to  pre- 
serve it  strictly  for  the  purposes  of  maintenance.  If  neces- 
sary, we  might  appeal  to  public  policy  rather  than  to  stat- 
utes of  exemptions  or  statutes  regulating  express  trusts. 
There  are  many  instances  where  public  policy  stands  be- 
tween the  creditor  and  the  debtor,  and  prevents  the  attach* 
ment  of  what  is  due  the  latter  for  his  personal  services. 
The  rules  which  govern  with  regard  to  the  salaries  of  public 
officers  are  familiar  illustrations  of  this  principle.  If  the 
law  will  not  permit  the  salary  of  a  public  officer  to  be  as- 
signed, attached  or  diverted  from  the  purpose  of  support,  it 
is  certainly  not  because  of  any  statute  of  exemptions.  It  is 
because  the  public  service  demands  that  the  officer  shall  be 
capable  of  adequately  performing  his  public  duty.  Public 
policy  equally  demands  that  a  woman  whose  husband  is 
bound  to  support  her  shall  not  become  a  public  charge,  and 
that  the  provision  ordained  by  law  shall  be  scrupulously 
applied  to  the  single  purpose  for  which  it  was  intended. 

Without  considering  the  other  questions  presented,  we 
Hiink  the  interlocutory  judgments  should  be  reversed  and 
the  demurrers  sustained,  with  costs  to  each  of  the  defend- 
ants, both  at  special  term  and  upon  this  appeal. 

Yan  Brunt,  P.J.,  and  Pattbeson,  J.,  concurred. 
Vol.  XXI.— e: 
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CORRIGAN  V.  mTTER. 

SupBEicx  OouBT,  Fifth  Dspabtmsnt,  Ebob  Cotnrrr, 
SpBoiix  Tbbm;  JrNE,  1891. 

§§601,644. 
BuppUmenM  ojwflir    uihm  aXUm$d    mhoA  towUwdalm  eatmat  1$  mi 

In  an  action  to  xecoyer  damages  for  an  alleged  breach  of  a  conttact 
to  constract  two  marine  boilers,  the  defendant  should  be  allowed 
to  plead  by  supplementary  answer,  the  fact  that  a  new  contract 
was  made  pending  the  action,  for  the  construction  of  two  new 
boilers  by  defendant  for  plaintiff,  which  proTided  that  in  case 
they  were  constructed  according  to  the  new  contract,  the  action 
should  be  discontinued  without  costs. 

In  such  a  case,  the  defendant  cannot  by  supplemental  answer 
plead  a  counterclaim  for  extra  work  done  in  and  about  the  con* 
struction  of  the  new  boilers  under  the  new  contract  for  the  rea- 
son that  it  is  a  cause  of  action  not  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim  or  connected  with  the  subject  of  the  action,  and 
being  another  cause  of  action  on  contract,  did  not  exist  at  the 
time  of  the  commencement  of  the  action.* 

CDedded  June  8,  1891.) 

Motion  by  the  defendant  iot  leave  toserveafiupplemen- 
tal  answer. 

The  facts  are  atated  in  the  opinion. 

Calkins  <6  I^orsythej  for  defendant  and  motion. 

Clmtofty  Clark  <&  Ingramy  for  plaintiff,  opposed. 
*  See  Note  an  SuppUnmM  PUading%,  5  K  F.  Ow.  Pro.  8d8. 
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Wabd,  J. — This  action  was  commenced  October  18, 
1888,  ta  recover  damages  sustained  by  the  plaintiff  on  ac- 
count of  an  aUeged  breach  by  the  defendant  of  a  contract 
whereby  she  was  to  construct  two  marine  boilers  and  put 
them  on  board  of  the  steamer  Aurora,  a  propeller  navigat-^ 
ing  the  great  kkes,  and  also  for  damages  sustained  by  the 
pldntiff,  caused  by  the  detention  of  the  steamer,  in  conse- 
quence of  the  boilers  not  being  put  in  as  provided  by  the 
contract 

About  December  8, 1888,  the  defendant  served  her  an* 
swer  denying  the  complaint  and  setting  up  a  counterclaim 
for  $1,700,  alleged  to  be  the  balance  due  upon  the  purchase 
price  of  the  boilers. 

Afterwards  a  new  contract  was  entered  into  between  the 
parties,  whereby  the  *  defendant  was  to  take  out  of  the 
steamer  the  ^wo  boilers  put  in  by  her  (which  had  been  put 
in  under  the  first  contract),  and  which  new  contract  is  set 
forth  in  the  supplemental  answer  proposed  and  made  a  part 
of  the  motion  papers ;  and  it  was  provided  in  said  new  con- 
tract that  if  the  new  boilers  were  constructed  in  accordance 
with  the  terms  of  the  new  contract,  the  parties  hereto  should 
discontinue,  without  costs,  this  action  ;  defendant  alleging 
that  the  said  contract  had  been  performed  on  her  part,  and 
had  in  effect  extinguished  the  cause  of  action  set  forth  in 
the  complaint. 

The  proposed  supplemental  answer  contains  another  de- 
fence, viz.,  that  after  the  service  of  the  original  answer 
herein  and  subsequent  to  the  18th  day  of  February,  1889, 
the  defendant  at  the  special  instance  and  request  of  the 
plaintiff  performed  work,  labor,  and  services,  and  furnished 
materials  which  were  used  in  and  about  the  works  and  re- 
pairs of  the  said  steamer  Aurora,  which  work,  labor,  ser- 
vices, and  materials  were  in  addition  to  those  required  to  be 
performed  and  furnished  by  the  defendant  under  said  new 
contract,  and  were  reasonably  worth  the  sum  of  $478.82,  no 
part  of  which  had  been  paid,  etc,  and  which  was  due  and 
unpaid,  and  the  defendant  demanded  judgment  for  the  said 
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sam  and  alleged  the  same  ks  a  cbunterclaim.  These  two 
anaw/drs  were  separately  stated  in  the  proposed  supplemental 
answer. 

The  ditBcnlty  npon  this  motion  arises  upon  that  branch 
of  it  which  asks  leave  to  serve  as  a  supplemental  answer  the 
counterclaim  above  referred  to.  If  this  counterclaim  may 
be  regarded  as :  **  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintifPs  claim  or  connected  with  the  sub- 
ject of  the  action  "  as  provided  in  the  first  subdivision  of 
section  501  of  the  Code  of  Civil  Procedure  then  under  the 
authority  of  the  case  of  Howard  v.  Johnston  (82  ilT.  Y,  271), 
the  court  would  be  authorized  to  permit  this  answer  to  be 
interposed.  If  it  doea  not  come  within  the  scope  of  that 
subdivision  of  the  Code,  but  rather  comes  within  the  second 
subdivision  of  that  section  which  defines  a  counterclaim  as 
arising  also :  ^'  In  an  action  on  contract  any  other  cause  of 
action  on  contract  existing  <U  the  commencement  of  the  ao- 
tion^^  it  cannot  be  interprosed  because  it  did  not  exist  at 
the  commencement  of  the  action  (Bostwick  v.  Menck,  4 
Daly^  68 ;  Tiffany  v.  Bowerman,  2  Hwiy  643 ;  Farmer's 
Loan  &  Trust  Company  v.  United  Lines  Telegraph  Co.,  14 
If,  T.  Oi/v.  Pro.  187;  Continental  Construction  <fe  Im- 
provement Co.  V.  Yinal,  4  Id,  293 ;  Bull  v,  Rothschild,  16 
Id.  356;  Avery  v.  Starbuck,  16  Id.  396;  Staunton  v. 
Swann,  10  Id.  12). 

It  is  alleged  in  the  answer  embracing  the  counterclaim 
that  the  amount  sought  to  be  counterclaimed  was  for  work, 
labor,  services,  and  materials  in  addition  to  those  required 
to  be  performed  or  furnished  by  the  contract  and  were 
reasonably  worth,  etc.  So  that  this  claim  was  for  extra 
work  done  and  materials  furnished  by  the  defendant  for  the 
plaintiff  and  not  embraced  in  the  contract  or  connected  with 
the  subject  of  action  set  forth  in  the  complaint,  and  had  an 
action  been  brought  thereon  it  would  have  been  simply  one 
for  qttantum  meruit  or  an  implied  assumpsit,  and  clearly 
comes  within  the  second  subdivision  of-  section  501  of  the 
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Code,  and  is  therefore  not  such  a  matter  as  can  be  counter- 
claimed  in  this  action. 

The  motion  to  serve  a  supplemental  answer  is  granted 
as  to  the  first  answer  set  forth  in  the  proposed  supplemental 
answer,  but  denied  as  to  the  second  answer  set  forth  therein, 
being  the  answer  alleging  the  counterclaim,  without  motion 
costs  to  either  party. 


In  re  Pbobate  of  the  Last  Will  and  Testamekt  of 
SAMUEL  B.  PECK,  Deceased. 

SXTPBEHS     COUBT,    FiBST     DsPABTMBirr,    GENERAL    TeBM  ; 

June,  1891. 

§  2545. 
Findmg^^-^Tim  nseeaary  in  turrogaU^s  court. 

One  who  appeals  from  a  surrogate's  decree  must  procure  the  making 
and  filing  of  such  findings  as  wiU  present  the  question  which 
he  desires  to  argue. 

Where  a  decree  is  made  in  a  surrogate's  court  admitting  an  alleged 
wiU  to  probate  without  the  filing  of  the  surrogate's  deoision  in 
writing  separately  stating  the  facts  found  and  the  conclusions 
of  law,  the  decree  is  irregular  and  the  remedy  is  by  a  motion  to 
set  it  aside  for  irregularity,  or  to  propose  findings  and  except 
to  a  refusal  to  pass  upon  them. 

Tlie  general  term  of  the  supreme  court  will  not  review  upon  appeal 
a  surrogate's  decree  where  findings  have  not  been  made  and  filed 
by  the  surrogate.  Accordingly, — Bddf  where  the  responsibility 
was  not  wholly  the  appellants'  and  there  )iad  been  a  misunder- 
ing  with  regard  to  Uie  practice,  that  the  case  should  be  sent 
back  for  such  action  and  proceedings  as  counsel  might  deem 
advisable. 

Hatter  of  Fall  (29  1^.  lUp.  759;  s.  c,  10  Ni  T.  8upp.  41)  followed. 

(Decided  JttM  12,  1891.) 
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Appeal  from  a  decree  of  the  iurrogate  of  New  York 
county  admitting  to  probate  an  alleged  laat  will  and  testa- 
ment  of  Samnel  B.  Peck,  deceased. 

The  facta  are  stated  in  the  opinion. 

John  J.  AdamSj  for  contestant,  appellant. 

James  D.  Bdly  for  proponents,  respondents. 

Babbstt,  J. — The  record  discloses  a  failure  to  comply 
with  that  part  of  section  2545  of  the  Code  of  Civil  Prooed- 
nre  which  provides  that  upon  the  trial  of  an  issne  of  fact 
''  the  surrogate  must  file  in  his  ofSce  his  decision  in  writing, 
which  must  state  separately  the  facts  found  and  the  conda- 
sions  of  law."  Thus  we  have  nothing  before  us  except  the 
testimony,  the  decree,  and  the  notice  of  Appeal.  It  has  been 
repeatedly  held  that  this  plain  language  of  section  2545  can- 
not be  disregarded,  and  that  the  appellant  must  procure  such 
findings  as  will  present  the  questions  which  he  desires  to 
argue  (Angevine  v.  Jackson,  103  N.  T.  470 ;  In  re  Hood, 
104  N.  T.  103 ;  In  the  Matter  of  Falls,  29  iT.  T.  State  Reip. 
759 ;  s.  c,  10  N.  T.  Supp.  41). 

In  Hewlett  'o.  Elmer  (103  N.  T.  164),  it  was  said  that 
by  this  section  2545  the  practice  upon  a  trial  by  the  surro- 
gate of  an  issue  of  fact,  and  preparation  of  papers  npon 
which  an  appeal  should  be  heard,  was  assimilated  to  the 
proceedings  upon  and  after  trial  by  the  court  without  a 
JU17. 

"  The  purpose,"  said  Finch,  J.,  in  Angevine  t>.  Jackson 
{supra)j  "  was  to  assimilate  the  practice  upon  appeals  from  a 
surrogate's  decree  in  the  prescribed  cases  to  that  which  regu- 
lated appeals  from  a  judgment  rendered  by  the  court  or  a 
referee,  and  to  substitute  a  system  which  would  point  out 
specific  errors,  and  evolve  the  exact  questions  intended  to 
be  reviewed."  The  authority  of  these  cases  with  regard  to 
the  necessity  fox  a  decision  by  the  surrogate,  stating  sepa* 
rately  the  facts  found  and  the  conclusions  of  law,  has  never 
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been  qnestioned.  Lideed  it  conld  not  well  be  questioned 
while  the  language,  which  we  have  quoted  from  section  2545 
remains  unrepealed. 

The  necessity  for  such  findings  is  expressly  recognized 
in  Burger  v.  Burger  (111  Jf.  Y.  623),  where  the  doctrine  of 
Angevine  t;.  Jackson  was  modified,  but  only  as  to  the  re- 
quirement of  exceptions  to  findings  of  fact  as  to  which  there 
is  a  conflict  of  evidence.  When  the  learned  court  there 
speaks  of  an  appeal  from  the  decision  of  the  surrogate  on 
the  facts  as  well  as  the  law,  reference  is  undoubtedly  had  to 
the  '^  decision"  defined  by  section  2545. 

The  opinion  of  Andbbwb,  J.,  throughout  discusses  the 
necessity  of  exceptions  to  findings  of  fact  as  distinguished 
from  conclusions  of  law,  and  the  result  of  this  late  decision 
is  to  assimilate  the  practice  on  appeals  from  a  surrogate's 
decree  still  more  closely  to  that  which  governs  in  ordinary 
litigation. 

It  follows  that  the  present  decree  was  irregular,  not  hav- 
ing been  based  upon  a  proper  "  decision."  The  remedy, 
however,  was  by  motion  to  set  it  aside  for  the  irregularity 
suggested  or  to  propose  findings  and  except  to  a  refusal  to 
pass  upon  them.  The  appellant  is  not,  therefore,  in  a 
position  on  the  present  appeal  to  obtain  a  proper  review  of 
what  was  actually  decided.  The  point  is  expressly  taken 
by  the  respondent  and  cannot  be  ignored.  We  can  afford 
the  appellant,  therefore,  no  relief  upon  the  record  as  it 
stands.* 

But  as  the  responsibility  is  not  wholly  the  appellant's, 
and  as  there  seems  to  have  been  some  misunderstanding  with 
regard  to  the  practice,  we  feel  justified  in  following  the 
course  adopted  by  the  learned  general  term  of  the  fourth 
department  in  the  Matter  of  Falls  (stipra).  That  course 
will  enable  the  parties  to  apply  to  the  surrogate  for  a  de- 
cision in  writing  such  as  we  have  pointed  out.    Upon  a 

*  See  Simis  v.  McSlroy  (20  IT.  T.  Civ.  Pro.  288);  Hooker  «.  City 
of  Bockester  (20  Id.  189). 
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proper  record  being  then  made  np,  the  appeal  can  be  re- 
Bubmitted,  without  further  formalities,  if  the  parties  agree. 
Qaee  sent  back  for  such  action  and  proceeding  as  counsel 
ma;  deem  advisable. 

Yak  Bsunt,  P. J.,  and  PArrsBSONf  J.,  concurred. 


In  re  Pbobatb  of  the  Will  of  VIRGINIA  B.  KAUF- 
MAN,  Dbceased. 

SuPBSMB   OoxTBT,  FiBST   DEPABTicKiirr,  Genesal  Tebm; 
Juke,  1891. 

§2545. 

Findinffi^iohmi  9urrog(M%  deeree  reoened  hen/um  qffaUurt  to  mak$. 

Where  findings  of  fact  were  expressly  asked  of  the  snrrogate  in  a 
proceeding  for  the  probate  of  a  will,  and  he  refused  to  make 
any,  or  to  make  a  record  of  his  refusal,  and  exception  thereto  - 
was  duly  taken,— jQsTd,  that  his  decree  nuist,  therefore,  be  re- 
versed. 

The  requirement  of  the  Ck>de  of  Civil  Procedure,  section  2545,  that 
a  surrogate  file  a  decision  in  writing  in  actions  tried  before  him, 
separately  stating  the  facts  found  and  the  conclusions  of  law  is 
mandatory,  and  cannot  be  disregarded.  ' 

In  re  Peck  (anttf,  p.  85)  followed. 

{DedAed  June  12, 1801.) 

Appeal  from  a  decree  of  the  snrrogate  of  New  York 
conntj  refusing  to  admit  to  probate  an  alleged  last  will  and 
testament  of  Virginia  B.  Kaafman,  deceased. 

The  facts  are  stated  in  the  opinion. 

Louis  MarehaU  and  Adolph  L.  Scmger^  for  proponent, 
appellant. 


rr^ 
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WtM  dt  Zachtensteiny  for  conteetants,  reepondent. 

Pkb  Ctteiam  (Van  Bbunt,  P. J.,  Babbktt  and  Pattee- 
60K,  J  J.). — ^At  the  present  term  of  the  court  we  had  occa- 
sion to  consider  tlie  question  oi  the  necessity  of  a  surrogate 
making  findings  of  fact  in  probate  cases  {In  re^  Peck,  anUy 
p.  85),  and  it  was  decided  that  tlie  provisions  of  section  2546 
of  the  Code  were  noiandatory,  and  could  not  be  disregarded. 

In  the  present  proceeding  it  appears  from  the  record 
that  the  surrogate  was  expressly  asked  to  make  findings  of 
fact,  which  he  refused  to  do,  making  a  record  of  his  refusal, 
to  which  a  formal  exception  was  taken;  and  under  the 
ruling  we  have  made,  above  cited  {In  re  Peck),  it  is  clear 
the  refusal  of  the  surrogate  to  make  any  findings  was  erro- 
neous, and  therefore  the  decree  must  be  reversed. 


MOODY,  AppBLLAirr,  v.  BELDON  et  al.y  Ekspondknts. 

SiTPBXioc  CouBT,  Fifth  Dkpabtment,  Waynb  Coxtntt, 
Spboial  Tebm;  Mat,  1891;  also  General  Term; 
June,  1891. 

§g  600,  631,  546. 

Pkadinii-'iohm  dtfmee  not  inoontUUnt — when  denial  required  to  le 

made  d^Ue  and  eertain—negaliee  pregnant — BiU  of  particu^ 

lore — when  not  required  of  defence  of  payment, 

A  pleadhig  it  friTolous  only  when  there  is  no  defence  set  up  in  it. 

If  a  defence  can  be  spelled  out  from  the  pleading,  or  from  any 

part  of  it,  judgment  will  not  be  given  on  it  aa  frivolous  [special 

term]  en. 
An  answer  setting  up  the  defence  of  payment  and  a  general  denial  is 

not  friTolous  although  the  latter  defence  is  too  indefinite  [special 

term]  [i]. 
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In  an  action  to  f oieclow  a  mortgage  an  aniwer  by  ioaa  of  the  de- 
fendanta  alleging  that  they  are  not  subaequent  lienora  it  not  in- 
conaiatent  with  the  defence  of  payment  tk  loj. 

The  right  of  a  defendant  to  pat  hla  defence  upon  inoonaiatent 
grounda  to  meet  any  phase  qt  the  proof  cannot  be  dented  [ipedal 
term]  C4. 

Where  the  complaint  in  an  action  to  forecloae  a  mortgage  on  real 
property  alleged  that  certain  defendanta  are  subaequent  lien- 
ora, they  have  an  undoubted  right  to  answer,  denying  such 
allegation  Pkia 

It  la  not  usual  to  require  a  bill  of  particulars  of  the  defence  of  pay* 
ment,  and  it  should  not  be  done  in  an  action  to  forecloae  a 
mortgage  where  the  pUdntiH  can  aa  readily  learn  about  it  aa 
the  defendant  [<bUj. 

A  denial  in  an  answer  of  *'  each  and  every  material  allegation^  is  not 
good  upon  a  motion  to  make  it  more  definite  and  certain  p.  vfu 

A  specific  denial  in  an  answer,  of  the  allegations  of  the  complaint  in 
hoc  tet^  is  a  mere  negative  pregnant,  and  not  sufficient,  as  it 
denies  the  modifying  circumstances  as  well  as  the  material  fact, 
and  is  perfectly^consistent  with  an  admission  of  the  material 
part  of  the  allegation  i8»  191.  ' 

Where  defendant  in  his  answer  denied  that  E.  D.  and  thirteen  other 
defendants,  naming  them,  *'and  J.  B.  W."  had  or  claimed  to 
have  any  interest  in  or  lien  upon  the  mortgaged  premises  or 
some  part  therefor  subsequent  to  the  mortgage  which  was  the 
subject  of  the  action,  ^iX^  that  this  denial  was  perfectly  con- 
sistent with  an  admission  that  all  the  defendants  but  one  had  a 
lien  upon  the  premises,  and  therefore  it  was  insufficient  m. 

{Decided  at  tpedcU  term^  May,  1891 ;  <U  general  term,  June  2, 1891.) 

Motion  by  plaintiff  at  special  term  in  Wayne  connty 
for  judgment  upon  the  defendants^  answers  as  frivoloas,  or 
if  that  part  of  the  motion  is  denied,  then  that  the  defend- 
ants  be  required  to  make  certain  allegations  of  their  answers 
more  definite  and  certain,  and  to  serve  a  bill  of  particulars 
of  the  defence  of  payment 

This  action  was  bronght  by  the  plaintiff  as  assignee  and 
owner  of  a  certain  mortgage  upon  real  property,  to  fore- 
close it.  Defendants  appeared  and  answered,  and  thereupon 
the  plaintiff  made  this  motion. 
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Other  facts  appear  ia  the  opinion. 

S.  B.  Mclntyre^  for  plaintiff  and  motion. 

Camp  &  JBtmweUj  for  defendants,  opposed. 

RuMSKT,  J. — ^The  answers  contain  several  distinct  de» 
fences;  among  them,  the  defence  of  payment  and  a  gen- 
eral denial,  besides  specific  denials.    The  specific 
[1]     denials  are  probably  not  scientifically  pleaded ;  but 
the  defences  of  payment  and  the  general  denial,  al- 
though the  latter  is  too  indefinite,  are  not  frivolous.    A 
pleading  is  frivolous  only  when  there  is  clearly  no 
Cq     defence  set  up  in  it.    If  a  defence  can  be  spelled  out 
from  the  pleading,  or  any  part  of  it,  judgment  will 
not  be  given  because  it  is  frivolous  (Cook  v.  Warren,  88 
iiT.  T.  37 ;  Kelly  v.  Barnett,  16  ITow.  Pr.  135.) 

It  may  be  that  the  denial  of  some  of  the  defendants  that 

they  are  subsequent  lienors  is  not  consistent  with 

|B]     the  defence  of  payment.    I  do  not  think  there  is 

any  inconsistency  between  the  two  defences,  but, 

if  there  is,  the  right  of  a  defendant  to  put  his  defence 

upon  inconsistent  grounds  to  meet  any  phase  of  the 

[4]    proof  cannot  be  denied  (Gbodwin  v.  Wertheimer, 

99  N.  T.  149). 

It  may  be,  too,  as  claimed,  that  the  defendants  are  not 

called  upon  to  litigate  the  question  whether  or  not 

[q     they  are  subsequent  lienors ;  but  I  think,  if  they  are 

brought  into  court  upon  that  allegation,  they  have  a 

right  to  have  it  decided. 

I  do  not  think  there  is  any  occasion  for  a  bill  of  particu* 

lars.    It  is  not  usual  to  grant  one  where  the  defence 

[<1     of  payment  is  interposed ;  and  here  the  plaintiff  can 

certainly  learn  from  his  assignors  quite  as  much 

about  it  as  the  defendants  can. 

But  it  is  clear,  I  think,  that  some  of  the  defences  should 
be  made  definite  and  certain,    For  instance,  the  general 
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denial  in  each  answer  denies  *'  each  and  every  nia- 

rn    terial  allegation."     Snch  a  denial  is  not  good  apon 

a  motion  to  make  definite  and  certain  (Seward  v. 

Miller,  6  JIow.  Pr.  812 ;  Mattison  v.  Smith,  1  Bobt.  706 ; 

Hammond  v.  Earle,  5  Alb.  iT.  C,  105,  108). 

Others  of  the  special  denials  take  up  allegations  of  the 

complaint  upon  certain  subjects,  and  deny  them  in  fuse 

verba.     These  denials  are  mere  negatives  pregnant. 

W     They  deny  the  modifying  circumstances  as  welt  as 

the  material  fact,  and  they  are  perfectly  consistent 

with  an  admission  of  the  material  part-of  each  allegation. 

For  instance,  the  defendant  Gaylord  denies  that  Eliza- 
beth Dixon  and  thirteen  other  defendants,  naming  them, 
"  and  John  B.  Wegman,"  had  or  claimed  to  have 
(•]     any  interest  in  or  lien   upon   the  said  mortgaged 
premises,  or  some  part  thereof,  subsequent  to  said 
mortgage.    This  denial  is  perfectly  consistent  with  an  ad- 
mission that  all  the  defendants  but  one  had  a  lien  on  the 
premises.    Many  other  denials  are  subject  to  the  same  criti- 
•cisra. 

As  to  these  the  several  allegations  should  be  made  defi- 
nite and  certain,  so  that  the  plaintiff  may  be  advised  just 
what  particular  part  of  the  allegation  it  is  intended  to  deny. 
As  neither  party  has  fully  succeeded  in  this  motion,  no 
costs  will  be  given. 

From  the  order  entered  on  this  decision  the  plaintiff 
appealed. 

S.  B.  McIntyrSj  for  plaintiff,  appellant. 

Camp  dk  Bunwdly  for  defendants,  respondents. 

Maoombeb  J. — The  motion  made  by  the  plaintiff  at 
special  term  was  (1)  for  the  direction  of  judgment  in  his 
favor  upon  the  answers  as  frivolous ;  (2)  that  if  that  part  of 
the  motion  was  denied,  then  that  the  defendants  be  required 
to  make  definite  and  certain  the  allegations  of  snch  answersl 
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(8)  that  a  bill  of  particulars  of  certain  payments  alleged  as 
aet-ofEs  be  delivered  bj  the  defendants  to  the  plaintiff. 
.The  qonrt  at  special  term  denied  the  motion  for  judgment 
and  for  a  bill  of  particulars,  but  that  part  directing  the  de- 
fendants to.  make  the  answers  in  certain  particulars  definite 
and  certain  was  granted. 

The  denial  by  the  defendants  that  they  have  or  claim 

.  any  interest  or  lien  upon  the  premises  which  accrued 

[10]    subsequent  to  the  lien  of  the  plaintiff's  mortgage, 

does  not  seem  to  be  inconsistent  with  their  further 
defence  of  payment.  Under  allegations  contained  in  the 
complaint  that  such  defendants  were  subsequent  lienors, 

the  latter  had  an  undoubted  right  to  answer,  denying 
[u]    such  an  allegation.    If  they,  at  the  trial,  should  be 

defeated  in  that  contention,  there  appears  to  be  no 
legal  objection  to  their  relying  upon  other  matters  to  show 
that  the  amount  of  the  plaintiff's  recovery  is  not  as  grest  as 
is  claimed,  and  that  in  fact  his  bond  and  mortgage,  of  which 
he  is  the  assignee,  have  been  entirely  extinguished  by  pay* 
ment.  The  question  is  not  whether  it  was  necessary  for 
the  defendants  to  make  this  answer,  but  it  is,  rather, 
whether  they  had  a  right  to  do  it.  We  know  of  no  reason, 
having  thus  been  brought  into  court  under  the  allegation 
named,  why  a  complete  denial  of  the  plaintiff's  claim  should 
not  be  made  available  to  the  defendants.  The  cases  cited 
by  the  learned  counsel  for  the  appellant  have  in  this  aspect 
of  the  case,  in  our  judgment,  no  application.  Undoubtedly, 
if  the  sole  defence  relied  upon  by  the  defence  was  the  fact 
that  they  we^e  not  lienors  subsequent  and  subordinate  to 
the  plaintiff,  they  could  have  omitted  to  answer  on  that 
ground.  But  they  have  not  chosen  to  place  themselves  ex- 
clusively upon  that  defence.  They  have  coupled  with  it  a 
substantial,  affirmative  defence,  that  in  case  they  sliould  be 
declared  to  be  subsequent  lienors,  still  their  rights  were 
intact,  because  the  claim  made  by  the  plaintiff  had  been 
either  greatly  reduced  or  entirely  extinguished. 

In   respect  to  the  bill  of  particulars,  the  conclusion 
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m    arrived  at  by  the  learned  jngtice^  and  the  reaaon  he 

assigns  for  the  same  in  his  opinion,  are  satisfactory. 

So  mneh  of  the  order  as  directed  that  the  an- 

m    swers  and  certain  particulars  be  made  definite  and 

certain  seems  to  os  to  satisfy  this  branch  of  the  plain- 

tiJBPs  motion. 

It  follows,  therefore,  that  the  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disbnnements. 

DwiGHT,  P. J.,  concnrrod. 


MORTON  et  al.^  Bbspondsntb,  f;.  PALMEB,  Appellaitt. 

BupsEMB  CouBT,  FiBST  Depabtbcert,  GEinEBAL   Tebm; 
June,  1891. 

§  1918. 

Adticn  anjud{fmmit'''4iDlhen  tnap  U  mainMMd  letween  arigmtU  partiei 
without  leaee  ofeourL 

An  action  upon  a  judgment  recovered  in  a  circuit  court  of  the  United 
States  may  be  maintained  between  the  original  parties  without 
first  obtaining  leave  of  court  to  bring  it  Section  1918  of  the 
Code  of  Civil  Procedure  forbidding  the  maintaining  of  an  action 
on  a  judgment  between  original  parties  thereon,  unleea  the 
court  previously  grants  leave  to  bring  it,  applies  only  to  a  judg- 
ment rendered  in  a  court  of  record  in  this  state. 

(Decided  June  IS,  1891.) 

Appeal  by  defendant  from  a  judgment  and  order  of 
the  special  term  of  the  supreme  court  in  New  York  county 
overruling  a  demurrer  interposed  by  him  to  the  plainti£Es' 
complaint. 

This  action  was  brought   by  the  plaintiffs  against  the 
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defendant  npon  a  judgment  recovered  bj  them  against  him 
in  a  eircnit  court  of  the  United  States.  Leave  to  bring  the 
action  was  not  obtained  by  the  plaintiffs  before  bringing  it, 
and  on  that  ground  the  defendant  demnved  to  the  com- 
plaint 

Fanter  A  Stq^hensior  defendant,  appellant 

JSobindonj  Bright,  BidcUe  db  WarcF  for  plaintiffs,  re- 
spondents. 

Van  Bbuht,  P. J. — ^We  see  no  reason  for  interfering 
with  the  order  made  by  the  court  below.  The  rule  is  well 
settled  that  a  party  has  a  right  to  sue  on  any  cause  of  action 
which  he  holds,  and  any  statutory  exception  to  that  right 
must  be  definitely  expressed. 

The  only  statutory  restriction  to  which  our  attention 
has  been  called,  and  which  we  have  been  able  to  find,  is 
section  1913  of  the  Code,  which  applies  only  to  judgments 
rendered  in  a  court  of  record  in  this  state.  This  clearly  has 
no  application  to  a  judgment  recovered  in  the  circuit  court 
of  the  United  States,  as  has  been  distinctly  held  in  the  case 
of  the  Goodyear  Dental  Vulcanite  Go.  v.  Frisselle  (22  Buuj 
174). 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Pattbbboh,  J.,  concurred. 
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6CHEN0E  et  al.j  Judoicsnt  Cbeditobs,  Appkllabts,  V: 

IRWIN,  JuDOMBHT  Dbbtoe.     FRANCIS  IRWIN, 

Rbsfondent. 

SUPBJDCB     COUST,    FtFTH    DsFABTlCSNT|    GsNERAL    TlESM ; 

JusEj  1891. 

§§  2433,  2458. 

Supplemental  proeeedtngi^-appealfl^am  an  order  in—^hen  qffidaeU  tn* 
n^ffldent-'-^hen  dtfect  in  c^gHdavU  not  waked. 

An  appeal  lies  to  the  general  term  of  the  supreme  court  from  an 
order  of  a  county  judge  yacating  an  order  made  by  him  for  an 
examination  in  proceedings  supplementary  to  execution. 

An  order  cannot  be  granted  for  the  examination  of  a  third  party  as 
to  property  of  a  judgment  debtor  in  proceedings  supplementary 
to  execution  unless  it  appears  that  execution  has  been  issued  to 
the  sheriff  of  the  county  where  the  judgment  debtor  resides,  or 
has  a  place  for  the  transaction  of  business  in  person  at  the  time 
of  the  commencement  of  the  proceeding,  notwithstanding  an 
execution  was  issued  to  the  sheriff  of  the  county  where  the 
judgment  debtor  resided  at  the  time  of  its  issuance,  but  from 
which  he  had  removed  prior  to  the  commencement  of  the  pro* 
ceeding;  and  a  judge  is  without  jurisdiction  to  grant  an  order 
where  an  execution  has  not  been  so  issued. 

The  objection  that  a  judge  is  without  jurisdiction  to  grant  an  ord» 
for  the  examination  of  a  third,  person  as  to  property  of  a  judg- 
ment debtor  in  proceedings  supplementary  to  execution,  because 
an  execution  was  not  issued  to  the  county  in  which  the  judg- 
ment debtor  resided  or  had  a  place  for  the  transaction  of  busi- 
ness in  person  at  the  time  of  the  commencement  of  the  proceed- 
ing, is  not  waived  by  the  appearance  of  the  third  person  and 
his  submission  to  an  examination,  as  it  is  necessary  to  the 
validity  of  his  order,  that  the  judge  should  have  jurisdiction  of 
the  subject-nutter,  and  that  jurisdiction  cannot  be  given  by  con- 
sent. 

{Decided  June  2,  1891.).. 
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Appeal  by  the  jndgment  creditors  from  an  order  of  the 
oonnty  court  of  Steuben  county,  vacating  an  order  previouBly 
granted  by  the  county  judge  of  that  county  directing 
Francis  Irwin  to  appear  before  a  referee  and  submit  to  an 
examination  in  proceedings  supplementary  to  execution  as 
to  the  property  of  the  judgment  debtor. 

The  facts  are  stated  in  the  opinion. 

Z.  IT.  Wdlmgtonj  for  judgment  creditors,  appellants. 

Spencer  and  WiUsy  for  Francis  Irwin,  respondent. 

DwiGHT,  P.  J. — The  judgment  was  docketed  as  a  judg- 
ment of  the  county  court  of  Steuben  county,  and  an  execu- 
tion was  issued  out  of  that  court  to  the  sheriff  of  that 
county,  where  the  judgment  debtor  then  resided,  and  was 
returned  unsatisfied.  Thereafter  the  judgment  debtor  re- 
moved to  Chemung  county,  and  while  he  was  residing 
there  proceedings  supplementary  to  the  above  execution 
wei-e  instituted  before  the  county  judge  of  Steuben  county 
against  the  respondent,  Francis  Irwin,  who  was  a  resident 
of  that  county,  as  a  person  having  property  of  the  judg- 
ment debtor.  He  appeared  pursuant  to  the  order  in  those 
proceedings,  and  was  examined  without  objection  on  his 
part,  but  subsequently  made  a  motion  before  the  same 
county  judge  to  vacate  the  order  for  his  examination. 
That  motion  was  granted,  and  from  the  order  of  the  county 
judge  of  Steuben  county  so  vacating  his  former  order  this 
appeal  was  taken. 

The  objection  that  the  order  was  not  appealable  cannot 
be  maintained.  The  statute  {Code  Civ.  Pro.  %  2438,  snbd. 
2)  makes  express  provision  for  an  appeal  from  ^^  an  order 
made  in  the  course  of  the  proceedings,"  "  where  [as  in  this 
case]  the  execution  was  issued  out  of  a  county  court." 
This  order  affected  the  substantial  right  of  the  judgment 
creditors  to  collect  their  debt  out  of  property  of  the  judg- 
VoL.  XXI.— 7. 
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ment  debtor  in  the  hands  of  a  third  person  ;  and  it  was  not 
an  order  in  the  discretion  of  the  connty  judge,  especially 
if  it  was  made,  as  we  may  suppose  it  was,  upon  the  ground 
that  he  had  no  jurisdiction  of  the  proceeding.  But  upon 
that  ground  we  think  the  order  appealed  from  was  properly 
made,  and  must  be  affirmed. 

The  affidavit  on  which  the  first  order  was  made  was 
sufficient,  on  its  face,  to  give  jurisdiction  to  the  county 
judge,  except  in  one  particular.  It  did  not  show  that  the 
execution  described  therein  had  been  delivered  to  the 
sheriff  of  the  connty  where  the  judgment  debtor  resided  at 
the  time  the  affidavit  was  made  and  the  proceeding  com- 
menoed.  This  was  required  by  the  provisions  of  section 
2458  of  the  Oode.    That  section,  so  far  as  applicable  to  j 

this  case,  is  as  follows:  "In  order  to  entitle  a  judgment  | 

creditor  to  maintain  either  of  the  special  proceedings  au- 
thorized by  this  article,  [and  the  proceeding  in  question  was  | 
one  of  them,]  the  execution  must  have  been  issued  ... 
either  (1)  to  the  sheriff  of  the  county  where  the  judgment  ; 
debtor  has,  at  the  time  of  the  commencement  of  the  special 
proceeding,  a  place  for  the  regular  transaction  of  business, 
in  person ;  or,  (2)  if  the  judgment  debtor  is  then  a  resident 
of  the  state,  to  the  sheriff  of  the  connty  where  he  resides." 

The  affidavit  showed  that  the  execution  had  been  issued 
to  the  sheriff  of  the  county  where  the  judgment  debtor  did 
reside  when  the  execution  was  issued ;  but  that  clearly  does 
not  meet  the  requirements  of  the  provision  above  quoted. 
The  word  "  then,"  in  the  second  subdivision  of  the  section, 
evidently  refers  to  the  "  time  of  the  commencement  of  the 
special  proceeding"  mentioned  in  the  first  subdivision  ;  and 
the  use  of  the  present  tense  of  the  verbs  in  the  phrases, 
"  has  ...  a  place  of  business,"  "  is  then  a  resident,"  and 
"where  he  resides,"  plainly  shows  that  the  reference 
throughout  is  to  the  present  residence,  etc.,  of  the  judg- 
ment debtor,  at  the  time  the  application  for  the  order  is 
made. 

The  effect,  therefore,  of  the  provision,  as  applicable  to 
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this  case,  is  that,  in  order  to  give  to  the  county  judge  juris- 
diction to  make  the  order  for  the  examination  of  the  third 
person,  the  affidavit  upon  which  it  is  made  must  show  that 
the  execution  upon  which  the  proceeding  was  based  had 
been  issued  to  the  sheriff  of  the  county  where  the  judg- 
ment debtor  then  presently  resided.  That  fact  does  not 
appear  by  the  affidavit  upon  which  the  order  wa3  granted, 
and  the  contrary  appeared  by  the  affidavit  upon  which  that 
order  was  vacated. 

This  view  of  the  case  is  in  accordance  with  the  reason- 
ing, if  not  necessarily  involved  in  the  decision,  of  this  court 
in  the  case  of  Merrill  v.  Allin  (46  Sun^  623).  But  we 
wish  to  put  our  conclusion  of  the  want  of  jurisdiction  in 
the  county  judge  in  this  case  more  distinctly  upon  the 
ground  that  the  proofs  showed  that  the  execution  which 
was  alleged  as  the  basis  of  the  proceeding  was  not  issued  to 
the  county  where  the  judgment  debtor  resided  when  the 
proceeding  was  commenced.'*^ 

The  objection  was  not  waived  by  the  attendance  of  the 
third  person  before  the  referee,  and  his  submission  to  the 
examination.  It  was  necessary  to  the  validity  of  his  order 
that  the  county  judge  should  have  jurisdiction  of  the  sub- 
ject-matter, and  that  jurisdiction  could  not  be  given  by 
consent. 

The  order  appealed  from  should  be  affirmed,  but  with- 
out costs  to  either  party  against  the  other. 


Maoombeb,  J.,  concun^ed. 


*  See,  as  bearing  indirectly  on  this  point,  Amot  v,  Wright  (55 
£hm^  561);  Kellogg  v.  Freeman  (2  OUy  Ot.  147). 
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LIVINGSTON  V.  THE  MANHATTAN  RAILWAY 

CO. 

(Thbvb  Cabbs). 

SUPEBIOB    COUBT    OF    THE    CllT    OF    NeW   YofiK,   SpBOIAL 

Teem;  June,  1891. 

§§  1022, 1023. 

Finding* — when  need  not  he  included  in  refere^i  repcrL 

Where  a  referee  has  found  such  facts  as  he  deems  necessary  to  sus- 
tain his  conclusions  and  included  them  in  his  report,  he  will  not 
be  required  to  also  include  in  his  report  findings  which  he  has, 
upon  request  of  the  defeated  party,  made  and  allowed,  and 
noted  his  allowance  upon  such  request. 

The  rule  of  practice  declared  by  the  supreme  court  in  Schulteis  9. 
Mclnerny  {poet.  p.  157,  note)  that  all  findings  of  a  referee  must 
be  included  in  his  report, — HM^  to  be  one  of  form  rather  than 
of  substance,  which  each  court  may  regulate  for  itself,  and  not 
followed. 

{Deeided  June.  1891.) 

Motion  by  the  defendant  to  set  aside  a  report  of  Ham- 
ilton Odell  referee,  and  to  send  this  case  back  to  him  for 
proper  findings. 

The  facts  appear  in  the  opinion. 

Davies  <£  HapallOy  for  defendant  and  motion. 

Oliriy  Hives  i&  Montffomeri/f  for  plaintiff,  opposed. 

MoAdam,  J. — Until  the  ruling  in  Schulteis  v.  Mclnerny 
(gen.  term,  supreme  conrt^post  p.  157  n.)  the  time-honored 
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practice  was  for  the  referee  to  find  such  facts  as  he  deemed 
necessary  to  snstaia  his  conclusion,  and  to  pass  upon  the  re- 
quests submitted  by  the  adverse  party.  Both  were  printed 
in  the  appeal  book,  and  the  case  was  disposed  of  as  if  all 
the  findings  had  been  written  upon  one  sheet  of  paper. 
This  practice  worked  well,  while  the  innovation  compels 
the  referee  to  put  together  a  mass  of  matter  not  uecessaiy 
to  sustain  his  conclusions,  and  to  an  extent  inharmonious  as 
well  as  cumbersome.  The  referee  may  be  innocently  led 
into  tautology  and  verbiage. 

Many  of  the  findings  which  the  defendant  asks  to  have 
inserted  in  the  report  are  repetitions  of  findings  already  in 
the  report,  with  verbal  alterations.  Judges  would  not  per- 
mit their  opinions  to  be  marred  in  this  way,  nor  would  they 
consent  that  the  requests  to  charge  in  a  railroad  case  be  in- 
terpolated into  their  charge  as  delivered  to  the  jury  in  the 
first  instance.  It  is  putting  upon  trial  judges  and  referees 
a  work  of  supererogation  which  has  little  to  commend  it. 
Some  requests  are  refused — others  granted.  To  select  those 
from  the  mass  and  insert  them  literally  would  lead  to  the 
introduction  of  sufiicient  disjointed  matter  to  destroy  the 
harmony  of  well-arranged  findings. 

Notices  of  settlement,  resettlement,  and  of  motion  follow 
as  a  consequence  until  chaos  takes  the  place  of  order  and 
verbiage  the  place  of  well  written  English. 

The  requests  to  find  in  favor  of  a  defeated  party  are 
made  with  a  view  to  support  a  result  opposed  to  the  conclu- 
sion reached,  and  it  is  a  difficult  task  to  endeavor  to  produce 
harmony  by  playing  two  different  tunes  on  the  same  fiddle 
at  the  same  time. 

The  rule  is  one  of  practice — of  form  rather  than  of  sub- 
stance— which  each  court  may  regulate  for  itself,  and  until 
this  court  adopts  the  new  rule  promulgated  by  the  supreme 
court,  it  is  well  to  follow  the  old  practice. 

Motion  to  set  aside  report  of  referee  or  to  send  the  mat- 
ter back  to  him  with  directions  to  amend  his  report  denied^ 
but  without  costs. 
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GILMORE  V.  ham; 

SiTPSEMS    COUBT,    FoUBTH   DsPABTMSITTy   OeNERAL  TsBH; 

;ruly,  1891. 
§§  382,  888,  994, 1022, 1023, 1300, 1353. 

Appeal'-doei  net  lie  fnm  r^utal  of  requMt  toftnd^LimUatii(m  to  ac- 
tion between  partnen, 

An  appeal  cannot  be  taken  directly  from  the  decision  of  a  court  in 
an  action  tried  by  it,  or  from  its  refusal  to  find.  The  appeal 
must  be  from  the  final  judgment  and  the  notice  of  appeal  must 
so  state,  and  upon  such  appeal  exceptions  taken  to  refusals  to 
find  as  requested  will  be  reviewable;  but  if  the  judgment  id  not 
appealed  from,  it  stands  as  correct  U]« 

An  appeal  from  a  part  of  the  decision  of  the  special  term  in  an 
action  tried  before  the  court  without  a  jury  based  *'  upon  the  ex- 
ceptions to  said  decision,*'  is  ineffectual  for  any  purpose  and 
must  be  dismissed  M. 

The  general  rule  is  that  if  one  partner  pays  a  debt  against  the  firm, 
he  cannot,  so  long  as  the  partnership  accounts  are  unsettled,  sue 
his  copartner  at  law  for  contributions;  but  where  a  cause  of 
action  is  distinct  from  the  copartnership  accounts  and  does  not 
inyolve  their  consideration,  the  action  may  be  maintained  [^. 

Where  all  the  assets  of  a  firm  asserted  to  be  more  than  enough  to 
pay  its  debts  were  retained  by  one  of  the  partners,  who  undertook 
to  close  up  the  business  and  its  affairs  and  pay  its  creditors, 
and  thereidfter  a  judgment  was  recoyered  against  the  co-partnera 
on  a  note  of  the  firm,  and  paid  by  the  co-partner  who  retired, — 
Beld^  that  a  judgment  in  favor  of  the  partner  who  paid  the 
claim  against  the  liquidated  partner  for  one  half  the  amount 
should  be  affirmed,  notwithstanding  there  had  been  no  account- 
ing between  the  parties;  that  the  payment  of  said  claim  should 
be  deemed  a  single  isolated  transaction,  not  involving,. so  far  as 
the  liquidating  partner  was  concerned,  an  examination  of  the 
partnership  accounts,  as  his  position  as  to  them  prevented  it  [  I. 
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In  such  a  case,  alflo  heldj  that  the  liquidating  partner  held  the  firm 
assets  in  triist  for  the  payment  of  its  debts,  and  that  the  statute 
of  limitation  did  not  avail  him  as  a  defence  so  far  as  said  claim 
was  concerned  M. 

The  rule  is  well  settled  that  if  a  pamership  has  been  dissolved^  and 
the  partnership  accounts  adjusted  and  one  partner  is  obliged  to 
pay  an  outstanding  claim  not  provided  for,  he  may  maintain  an 
action  in  assumpsit  against  his  copartner  for  his  portion  of  it, 
which  the  latter  ought  to  pay  by  reason  of  the  joint  liability  (71. 

It  Beam  that  although  the  claim  of  a  liquidating  partner  against  his 
co-partner  to  recover  partnership  assets  retained  by  him  on  the 
dissolution  exceeding  the  amount  of  his  partnership  interest 
would  be  barred  if  an  action  was  not  commenced  within  ten 
years  after  the  dissolution  of  the  co-partnership  W,  that  where 
the  claim  exists  against  the  liquidating  partner  the  statute  of 
limitafcions  does  not  commence  to  run  so  long  as  there  are  debts 
to  be  collected  or  to  be  paid  [i  6]. 

{Ledd^,  Jidy,  1891.) 

Appeal  by  the  plaintiff  "  from  that  part  at  the  decision 
at  special  term  wherein  and  whereby  said  conrt  refused 
to  allow  a  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $6969.61  besides  the  costs/' 
based  npon  the  exceptions  to  said  decision  ; "  also  appeal 
by  the  defendant  from  a  judgment  entered  herein  in  favor 
of  the  plaintiff* 

The  facts  are  stated  in  the  opinion* 

T.  K.  Fuller,  for  plaintiff. 

Hunt  &  Emrson,  for  defendant 

Hebwin,  J. — In  the  complaint  in  this  case  it  is  alleged 
that  on  March  9,  1864,  the  plaintiff  and  defendant  formed 
an  eqnal  copartnership  in  the  clothing  business,  under  the 
firm  name  of  Ham  <fe  Gilmore,  and  did  business  as  such  for 
several  years  thereafter;  that  on  December  19,  1866, 
the  firm  borrowed  of  Sarah  E.  Ham  the  sum  of  $676,  giv- 
ing  therefor  the  firm  note,  payable  one  day  after  date,  with 
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use ;  that  in  Juue,  1869,  the  plaintiff  '^  left  said  firm,  and 
left  the  state  of  New  York  to  reside  elsewhere,  and  also  left 
in  the  hands  of  the  defendant,  as  his  partner,  the  entire 
assets  belonging  to  said  firm  of  ELam  &  Oilmore ;"  that  on 
or  about  Jnlj  5,  1869,  the  defendant  published  in  the 
Syracuse  DaUy  Standard  a  notice  of  dissolution  signed  by 
him,  stating  that  the  firm  had  been  dissolved,  and  that  '^  all 
the  assets  were  in  the  hands  of  the  undersigned,  and  he 
will  settle  all  accounts  with  the  firm,  and  debts  against  it ; " 
that  defendant  failed  and  neglected  "  to  pay  said  partner- 
ship note  of  $675,  or  any  part  thereof,  or  interest  thereon, 
as  by  said  notice  of  dissolution  he  had  agreed  to  pay ; "  that 
on  May  12,  1886,  Sarah  E.  Ham  brought  an  action  in  the 
supreme  court  against  the  plaintiff  and  defendant  as  such 
copartners  upon  the  said  note,  and  on  December  17,  1886, 
recovered  judgment  thereon  against  this  plaintiff  and  de- 
fendant for  $1619.53,  which  upon  appeal  to  the  general 
term,  was  reduced  to  $1572.77;  that  the  defendant,  who 
is  the  husband  of  said  Sarah,  did  not  defend  the  action  ; 
that  on  June  17,  1890,  this  plaintiff  paid  the  whole  of 
said  judgment,  then  amounting  to  $1903.05  ;  that  there 
has  never  been  an  accounting  between  the  plaintiff  and  de- 
fendant of  their  partnership  affairs,  and  the  same  have  never 
been  adjusted  between  them ;  and  that  the  defendant, 
though  requested,  has  neglected  and  refused  to  account 

The  allegations  thus  far  stated  are  not  denied  by  the 
answer. 

It  is  also  alleged  in  the  complaint,  but  denied  In  the 
answer,  that  this  defendant  wrongfully  conspired  with  his 
wife  to  enable  her  to  obtain  her  judgment  against  the  firm; 
that  the  assets  of  the  firm  left  in  the  hands  of  the  defendant 
in  1869  were  in  value  $7000  and  upwards,  and  the  firm  did 
not  owe,  aside  from  the  note,  an  amount  exceeding  $1000 ; 
and  that,  upon  a  just  accounting,  the  defendant  would  be  in- 
debted to  plaintiff  in  at  least  the  sum  of  $3000  and  inter- 
est over  and  above  the  half  of  the  judgment. 

As  relief  the  plaintiff  demands  an  accounting,  and  that 
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defendant  pay  bim  snob  sum  as  may  be  found  due  bim,  and 
also  balf  of  said  judgment.  Tbe  answer,  besides  tbe 
denials  above  refen*ed  to,  sets  up  tbe  six  and  ten  year 
statutes  of  limitation. 

In  addition  to  tbe  admissions  in  tbe  pleadings,  it  was 
found  by  tbe  court  tbat  tbe  assets  of  tbe  firm  wbicli  passed 
into  tbe  bands  of  defendant  in  June,  1^69,  amounted  to 
(7000,  and  tbat  tbe  debts,  aside  from  tbe  note  of  Mrs.  Ham 
and  "  certain  family  indebtedness  wbicb  bas  never  been 
paid,'*^  did  not  exceed  $1000 ;  tbat  it  did  not  appear  in 
proof  wbat  tbat  otber  family  indebtedness  ^mounted  to,  or 
wbetber  it  was  now  a  valid  claim ;  tbat,  if  an  accounting 
bad  been  bad  in  June,  1869,  tbere  would  bave  been  due 
tbe  plaintiff  $2500  and  tbis  amount  tbe  defendant  bas  since 
tben  bad,  belonging  to  plaintiff. 

The  appeal  of  tbe  plaintiff  is  not  from  tbe  judgment, 
but,  as  tbe  notice  states,  from  a  part  of  tbe  decision 
P]  of  tbe  special  term,  and  is  based  "  upon  tbe  excep- 
tions to  sucb  decision.  Tbe  only  exceptions  in  fact 
taken  by  tbe  plaintiff  were  to  tbe  refusal  of  the  court  to 
find  certain  requests.  Upon  an  appeal  from  tbe  judgment 
tbese  would  be  reviewable  {Code  Civ,  Pro.  §§  994.  1353). 
Tbere  is  no  provision  for  appealing  in  sucb  a  case  directly 
from  tbe  decision  or  from  tbe  refusal  to  find.  Tbe  appeal 
must  be  taken  from  the  final  judgment  {Id.  §  1346),  and 
tbe  notice  of  appeal  must  so  state  {Id.  §  1300).  If  tbe 
judgment  is  not  appealed  from,  it  stands  as  correct.  It  fol- 
lows tbat  tbe  attempted  appeal  of  tbe  plaintiff  is  ineffectual 
for  any  purpose,  and  must  be  dismissed. 

Tbe  only  question,  tben,  before  us  for  review  is  upon 
tbe  appeal  of  tbe  defendant.  Tbe  plaintiff  was  allowed  to 
recover  one  balf  of  tbe  amount  of  tbe  judgment  against  tbe 
firm.  The  claim  of  tbe  defendant  is  that  plaintiff  could  re- 
cover only  after  an  accounting,  and  tbat  an  action  for 
tbat  puri)08e  is  barred  by  the  statute  of  limitations. 

Tbe  general  rule  undoubtedly  is  tbat,  if  one  partner  pays 
a  debt  against  tbe  firm,  be  cannot,  as  long  as  tbe  partnership 
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accounts  are  iiDflettled,  sue  hia  copartner  at  law  for 
m     contribntion ;  for  until  an  accounting  was  taken,  it 

could  not  be  ascertained  whether  the  plaintifihad  or 
had  not  paid  more  than  his  proportion  (Gridlej  v.  Dole,  4 
J^.  Y.  492).  If,  however,  the  cause  of  action  is  distinct  from 
the  partnership  accounts,  and  does  not  involve  their  con- 
sideration, the  action  may  be  maintained  (Ferguson  v. 
Baker,  116  iT.  Y.  267). 

In  Gray  v.  Green  (125  IT.  Y.  208),  the  plaintifE  and 
defendant  were  partners,  and  the  firm  was  dissolved  by 

mutual  consent,  and  the  plaintiff  was  by  the  agree- 
m     ment  of  dissolution  made  the  liquidating  partner. 

More  than  ten  years  thereafter  he  brought  an  action 
against  the  defendant  for  an  accounting,  alleging  in  the 
complaint  that  the  defendant,  upon  the  dissolution,  retaiiied 
possession  of  firm  assets  exceeding  in  amount  his  partnership 
interest,  and  that  such  excess  was  due  and  payable  to  plain- 
tiff. It  was  held  that  the  action  was  barred  by  the  statute ; 
that  the  claim  against  defendant  was  an  asset,  and  it 
was  the  duty  of  plaintiff,  as  the  authorized  agent  of  the 
partnership,  to  collect  it ;  and  that,  therefore,  the  cause  of 
action  accrued  immediately  upon  the  dissolution.  A  dis- 
tinction was  taken  between  such  a  clise  and  one  where  the 
action  was  brought  against  the  liquidator.  In  the  latter 
case  it  seems  to  have  been  conceded  that  an  action  would 
not  lie  until  after  the  lapse  of  a  reasonable  time  for  the 
liquidating  partner  to  perform  the  duties  of  his  trust. 

In  Riddle  v.  Whitehill  (185  U,  S.  621)  it  was  held  that, 
where  partnership  affairs  are  being  wound  up  in  due  course, 

without  antagonism  between  the  parties,  or  cause  for 
[4]     judicial  interference,  assets  are  being  realized,  and 

debts  extinguished,  and  no  settlement  has  been 
made  between  the  partners,  the  statute  of  limitations  has 
not  begun  to  run  ;  that  when  the  right  of  action  accrues 
between  partners  after  a  dissolution  of  the  partnership, 
so  as  to  set  the  statute  of  limitations  in  motion,  depends 
upon  the  circumstances  of  each  case,  and  cannot  be  held,  as 
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matter  of  law,  to  arise  at  the  date  of  dissolution,  or  to  be 
carried  back  by  relation  to  that  date. 

In  Hammond  v.  Hammond  (20  Ga.  556),  it  was  held  that 

the  statute  of  limitations  does  not  commence  to  run  in  favor 

of  one  partner  against  another,  even  after  a  dissoln- 

L6]      tion  of  the  partnership,  as  long  as  there  are  debts 

from  the  partnership  to  be  paid,  or  debts  due  to  it  to 

be  collected ;  nor,  as  long  as  either  of  these  things  is  so,  is  a 

partner  barred  as  against  his  copartner  by  the  principles  of 

stale  demand. 

In  the  present  case  all  the  assets  of  the  concern  were 
left  with  the  defendant,  and  he  apparently  undertook  to 
pay  the  debts,— close  up  the  business.    Ho  has  not 
m     yet  completed  this  undertaking.    Having  the  assets, 
it  was  his  duty  to  apply  them  to  the  payment  of  the 
debt3.    He  held  them  in  trust  for  that  purpose,  and  they 
were  in  amount  sufficient.    This  trust  was  apparently  never 
repudiated  until  the  commencement  of  the  action  by  Mrs. 
Ham  in  1886.    Upon  this  basis  it  may  be  said  with  some 
force  that  the  statute  is  not  available  to  defendant  as  a  de- 
fence, so  far  at  least  as  the  claim  of  plaintiff  upon  the  judg- 
ment is  concerned. 

The  rule  is  well  settled  that,  if  a  partnership  has  been 
dissolved,  and  the  partnership  accounts  adjusted,  and  one 
partner  is  afterwards  obliged  to  pay  an  outstanding 
m     claim  not  provided  for,  he  may  maintain  an  action  in 
assumpsit  against  his  copartner  for  the  proportion  of 
it,  which  the  latter  ought  to  pay  by  reason  of  his  joint  lia- 
bility.   (Parsons  on  Partn.^  2d  Ed.  296,  and  note). 

If  by  reason  of  the  lapse  of  time  and  the  force  of  the 
statute  of  limitations  the  dealings  between  the  parties  as 
they  stood  in  1869  are  to  be  deemed  closed,  the  fact 
[B]     remains  that  an  outstanding  debt  was  not  provided 
for,  and  that,  too,  by  the  fault  of  the  defendant. 
Upon  this  debt  there  has  been  obtained  in  this  court  a  judg- 
ment  against  the  plaintiff  and  the  defendant.     It  is  so  al- 
leged in  the  complaint,  and  not  denied  in  the  answer ;  so 
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that  defendant  is  not  in  a  position  to  deny  the  debt  or  the 
judgment.  It  is  suggested  on  his  behalf  that  he  was  not 
served  with  process  in  that  suit  It  is  not  so  found,  nor 
was  there  any  request  to  so  find.  This  judgment  having 
been  paid  by  the  plaintifE,  it  should  be  deemed  a  single  iso- 
lated transaction,  not  involving,  so  far  as  the  defendant  is 
concerned,  an  examination  of  the  partnership  accounts ;  for 
he,  by  his  position  as  to  those,  prevents  it.  He  has  no 
ground  for  complaint. 

Under  the  circumstances  of  this  case  the  judgment 
should  be  affirmed.  Appeal  of  plaintiff  dismissed,  and  judg- 
ment affirmed,  without  costs  of  appeal  to  eitlier  party. 

Haedin,  p.  J.,  and  Martin,  J.,  concurred. 


CLARE  AS  Administbateix  op  Ruana  Wilcox,  Deceased,  * 
Respondent,  v.  CORWIN  and  another  as  executojbw 
of  James  Corwin,  Deceased,  Impleaded,  etc.,  Appel- 
lants. 

Supreme  Court,  Second  Department,  General  Term; 
July,  1891. 

§§  1835,  183fi. 

Co»t$ — When  executor  charged  with. 

Where  a  claim  arising  upon  a  promissory  note  alleged  to  have  been 
made  by  a  decedent  was  presented  to  his  executors  and  by 
them  rejected,  and  thereafter  tlieir  counsel  refused  to  refer  the 
claim  and  the  plaintiff  succeeded  in  an  action  brought  thereon, — 
Held,  that  an  order  was  properly  made  allowing  the  plaintiff 
to  tax  costs  of  the  action  against  said  executors  ;  that  the  re- 
fusal to  refer  was  sufficient  to  justify  the  imposition  of  costs, 
and  it  was  not  necessary  to  determine  whether  the  claim  had 
been  unreasonably  resisted. 

{Decided  June  2,  1891). 


VOL.  XXI.  109 

Clark  V,  Corwin. 


Appeal  by  the  defendants  from  an  order  of  the  Orange 
connty  special  term,  allowing  the  plaintifE  to  tax  costs  of 
the  action. 

This  action  was  originally  brought  by  Cleanthus  8.  Wil- 
cox as  administratrix  of  Buana  Wilcox,  deceased,  against 
Snsan  M.  Corwin  and  Gilbert  Noble,  as  executors,  etc.,  of 
James  Corwin,  deceased,  and  Melvin  J.  Wheeler,  to  recover 
on  a  promissory  note  for  $400  alleged  by  the  plaintiffs  to 
have  been  made  by  said  James  Corwin  and  said  Wheeler. 

The  defendants  Corwin  and  Noble  served  an  answer  to 
the  complaint  in  which  they  denied  the  execution  of  the 
note  by  their  testator  and  upon  the  trial  they  endeavored 
to  show  that  the  signature  of  their  testator  to  the  note  was 
a  forgery  and  that  question  was  the  sole  issue  upon  the 
trial. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs 
upon  the  firet  trial  of  the  cause,  and  judgment  was  accord- 
ingly entered  in  favor  of  the  plaintiffs.  From  that  judg- 
ment the  defendants  appealed  to  the  general  term,  where 
it  was  affirmed  (see  SO  Hun^  425),  and  from  the  judgment 
of  affirmance  they  took  an  appeal  to  the  court  of  appeals, 
which  revei<8ed  the  judgment  of  the  trial  and  the  general 
term,  and  directed  a  new  trial  with  costs  to  abide  the  event 
(see  117  iT.  r.  500). 

Thereafter  Buana  Clark,  the  present  plaintiff,  succeeded 
Cleanthus  S.  Wilcox  as  administratrix  of  Buana  Wilcox, 
deceased,  and  was  substituted  as  plaintiff  in  this  action. 

A  new  trial  was  thereafter  had  at  a  circuit  in  Orange 
county,  which  resulted  in  a  verdict  in  favor  of  the  plaintiff. 

The  plaintiff  then  made  the  present  motion,  and  in  sup- 
port of  the  motion  presented  affidavits  showing  that  the 
claim  had  been  duly  presented  to  the  defendants  Corwin 
and  Noble,  and  by  them  rejected,  and  that  the  plaintiffs' 
counsel  had  had  an  interview  with  the  defendants'  coun- 
sel in  regard  to  referring  the  claim,  in  the  course  of  which 
defendants'  counsel  said  that  the  claim  '^  had  better  take  its 
regular  course.    I  can  establish  the  forgery  before  any  jury." 
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The  court,  at  special  term,  allowed  the  plaintifE's  coets  and 
the  defendants  took  this  appeal. 

OUbert  O.  Hvlse  tox  defendants,  appellants. 

WiUiam  F.  O^NeUl  for  plaintiff,  respondent 

Dtkkan,  J. — This  is  an  appeal  from  an  order  allowing 
the  plaintiff  to  tax  costs  in  this  action  against  the  executors. 
The  action  was  upon  a  promissory  note,  and  the  defence 
was  that  the  name  of  James  Corwin,  which  appeared  upon 
the  note,  was  a  forgery.  Corwin  is  dead,  and  his  executors 
were  made  defendants  in  the  action  with  Wheeler,  the 
other  maker,  who  is  alive. 

The  claim  was  presented  to  the  counsel  for  the  execu- 
tors, and  rejected,  and  sufficient  was  stated  by  him  at  the 
time  to  constitute  a  refusal  to  refer.*  It  is  unnecessary  to 
determine  whether  the  claim  was  unreasonably  resisted,  as 
the  refusal  to  refer  was  sufficient  to  justify  the  imposition 
of  costs. 

The  order  should  therefore  be  affirmed,  with  $10  costs 
and  disbursements. 

Peatt,  J.,  concurred. 

*  A  veibal  offer  to  refer  is  sufficient  (Lanning  o.  Swarts,  9  Emo. 
Pr.  484  ;  Roberto  v.  Pike,  19  i\r.  Y.  Cw.  Pro.  42%). 
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PEOPLE  ex  Td.  LESTER,  Eespondknt,  v.  MITCHELL 
AS  Matob,  bto.,  et  al.f  AppsLLAirr. 

Stjfbeme  Coubt,  Foijbth  Depabthsnt,  Gekebal  Term; 
July,  1891. 

§  2087- 

Appeal^don  not  lie  /ram  order  permitting  ieeuanee  qf  aUematioe 

mandamus. 

It  eeeme  that  a  writ  of  alternative  mandamus  is,  when  granted  in  the 
first  instance,  in  the  nature  of  an  order  to  show  cause,  and  also 
stands  as  a  pleading. 

The  granting  of  an  alternatiye  mandamm  is  a  matter  of  discretion, 
and  where  the  special  term  has  exercised  its  discretion  in  al- 
lowing such  a  writ,  the  general  term  will  not,  upon  appeal,  dis- 
turb the  result.  Whether  a  mandamus  was  a  proper  remedy, 
and  whether  the  relator  has  another  legal  remedy,  are  ques- 
tions which  should  be  raised  by  a  return  to  the  writ,  or  by  a 
demurrer,  and  are  not  fairly  before  the  court  on  an  appeal  from 
an  order  granting  the  writ. 

Where  a  motion  for  a  peremptory  mandamus  was  denied,  but  an  al- 
ternative one  allowed,  and  the  defendant  appealed  from  the 
order, — BMj  that  the  merits  of  the  application  should  not  be 
passed  upon  on  such  appeal,  notwithstanding  it  seemed  that  the 
decision  of  the  court  in  another  case  was  adverse  to  the  re- 
lator. 

(Decided  JtOy,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  Oswego 
county  special  term,  denying  a  motion  for  a  peremptory 
mandamvSj  but  allowing  an  alternative  writ  to  issue. 

The  relator  applied  upon  notice  to  the  defendant  for  a 
write  of  peremptorj  mandamus  commanding  the  defendant, 
Mitchell,  as  mayor  of  the  city  of  Oswe^.^  to  appoint  the 
relator  to  the  office  of  city  chamberlain  of  that  city. 
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The  motion  was  opposed,  and  the  application  for  a  per- 
emptory writ  of  fnofndamua  denied,  bnt  the  coart  allowed 
an  alternative  writ,  and  from  the  order  entered  on  that  de- 
termination! denying  the  peremptory  writ  and  allowing  the 
alternative  one,  the  defendants  appealed. 

Thomas  H.  King  and  John  B.  HiggvMy  ior  defendants, 
appellants. 

Lester  d:  Smithy  for  plaintiff,  respondent. 

Hakdin,  P.J.— In  People  v.  Ransom  (2  N.  Y.  400)  it 
was  said  that  vumdamvs  is  in  the  nature  of  a  declaration." 
In  Fiero  on  Special  Prooeedings^  at  page  72,  it  is  said: 
^^  The  writ  of  alternative  mandamus  is,  when  granted  in 
the  firat  instance,  in  the  nature  of  an  order  to  show  cause 
(People  V,  Rensselaer  Common  Pleas,  3  How.  Pr.  164 ;  Com- 
mercial Bank  v.  Canal  Commissioners,  10  Wend,  25) ;  but 
also  stands  as  a  pleading  (People  v.  Ovenshire,  41  How. 
Pnl64)» 

In  People  ex  rd.  McMackin  v.  Board  of  Police  (107  N,  Y. 
235),  the  court,  in  considering  the  nature  of  a  writ  of  m^andor- 
muSy  says  that  when  it  is  ^'  asked  against  public  officers  to  com- 
pel the  performance  of  an  alleged  public  duty,  the  granting 
or  refusing  of  the  writ  is  somewhat  a  matter  of  discretion.'' 
The  special  term  having  exercised  its  discretion  in  the  case 
before  us  in  allowing  an  alternative  writ  of  mandarnvSy  we 
see  no  occasion  to  disturb  the  result  of  that  discretion.  * 

*  In  14  Amer.  and  Eng,  Enc.  of  Law  ^  97,  it  is  said:  '*  Mandamus 
is  issued  or  withheld  in  the  discretion  of  the  court,  and  the  court,  in 
IsBuing  it,  will  be  goyemed  by  what  seems  to  be  necessary  and 
proper  to  be  done  in  the  premises  for  the  purposes  of  justice.  The 
discretion,  however,  of  the  court  to  grant  or  refuse  the  writ  is  not 
absolute  but  governed  by  legal  rules,  and  its  exercise  is  subject  to 
review."  In  support  of  the  last  clause  quoted.  People  v.  Common 
Council  of  Syracuse,  78  N,  T.  56,  is  cited,  which  is  clearly  dis- 
tinguishable from  the  case  reported  above,  the  writ  in  that  case 
having  been  refused.  (See  also  a  similar  case  People  «9  reL  Millard 
V.  Chapm,  104  N.  F.  96). 
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In  People  ex  rel.  Village  of  Fulton  v.  Supervisors  of  Os- 
wego (15  If.  r.  Oiv.  Fro.  379),  we  said:  "Whether 
mandamus  was  a  proper  remedy,  and  whether  the  relator 
had  another  legal  remedy,  were,  we  think,  questions  that 
should  have  been  raised  by  a  return  to  the  writ,  or  by  a  de- 
murrer, as  provided  for  by  section  3076  of  the  Code  of  Civil 
Procedure,  and  not  by  motion." 

Applying  the  doctrine  of  that  case,  we  may  appropri- 
ately say  that  such  questions  are  not  fairly  before  us  on  this 
appeal. 

It  is  provided  by  section  2087  of  the  Code  of  Civil  Pro- 
cedure  that  "  an  appeal  from  a  final  order  made  upon  an 
alternative  m^andamtis  must  be  taken  as  an  appeal  from  a 
judgment;  and  each  provision  of  law  relating  to  an  appeal 
from  a  judgment,  either  to  the  general  term  or  to  the  court 
of  appeals,  is  applicable  thereto."  It  may  be  observed  that  if 
there  shall  be  a  final  order  made  in  these  proceedings  upon 
" an  alternative  maaidamuSj^  the  party  against  whom  the 
order  is  made  may  have  his  remedy  in  virtue  of  that 
section. 

Regarding,  as  we  think  we  should,  the  appeal  before  us 
as  bringing  up  that  part  of  the  order  which  refused  a  per- 
emptory mandamuej  it  may  be  observed  there  is  no 
occasion  to  reverse  that  part  of  the  order.  It  seems  the 
question  which  the  relator  seeks  to  have  determined  in  these 
proceedings  is  like  the  one  presented  to  this  court  in  People 
ex  rel.  Hall  t;.  Village  of  Little  Falls  (8  N.  T.  Swpp.  512 ; 
8.O.,  29  St.  Bep.  728,  affd.  54  Hun.  688 ;  8.o.,  8  N.  T. 
Supp.  960).  That  decision  seems  to  be  adverse  to  the  re- 
lator. However,  we  do  not  consider  it  opportune  to  pass 
upon  the  merits  of  the  application  made  by  the  relator  at 
this  time.  However,  we  think  the  order  made  at  special 
term  should  remain. 

Order  affirmed,  with  $10  costs  and  disbursements. 

Mabtin  and  Mebwik,  J.  J.,  concurred. 
Vol,  XXI.-8. 
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KING  V.  TODD  as  Tkmpouabt  Admuhbteatob,  kto. 

(Two  Cases). 

N.  Y.  CoxjKT  OF  CcacMON  Plkab,  Tbial  Tebm;  Mat,  1891. 

§§   1835,   1836. 
OoiU'-iffh&n  adminuU'ator  not  charged  mth.* 

Costs  cannot  be  awarded  against  an  administrator  unless  two 
things  concur,  viz.  Ist:  plaintiffs  demand  must  have  been  pre- 
sented within  the  time  limited  by  the  published  notice  request* 
ing  creditors  to  present  their  claims,  and  2d:  The  payment  must 
have  been  unreasonably  reiiBted  or  the  defendant  must  have 
refused  to  refer  it. 

An  administrator  cannot  be  charged  with  costs  of  an  action  against 
him  upon  a  claim  against  his  decedent,  in  which  he  is  defeated 
unless  the  claim  was  presented  to  him  in  writing  within  the 
time  limited  by  the  published  notice  requesting  creditors  to  pre- 
sent their  claims,  and  this  although  the  claim  was  presented  to 
him  verbally  before  said  time  elapsed,  and  also  notwithstand- 
ing he  has  refused  to  refer  the  claim. 

(Decided  Jlfay^  1S91). 

Motions  by  the  plaintifEs  in  two  cases  against  the  same 
defendant  for  an  order  allowing  them  to  tax  costs  against 
him. 

The  material  facts  appear  in  the  opinion. 

JSooraenbj  Hamilton  dh  Beckett  for  plaintiffa  and  mo- 
tions. 

JTnevals  &  Perry  for  defendant,  opposed. 


*  See  Healy  v.  Murphy,  ante,  p.  18,  and  cases  there  cited. 
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BooKSTATES,  J. — The  queatipi)  in  this  case  is  whether  the 
plaintiffs,  who  prevailed  in  their  respective  actions,  should 
have  costs  or  not.  ^ 

Sections  1835  and  1836  of  the  Code  provide  that  costs 
shall  not  be  awarded  against  an  executor  or  administrator 
except  npon  the  two  following  conditons,  which  must  con-, 
cur:  (1)  plaintifPs  demand  must  be  presented  within  the 
time  limited  by  the  published  notice  requiring  creditors  to 
present  their  claims ;  and  (2)  the  payment  of  the  claim  has 
been  unreasonably  resisted,  or  that  the  defendant  has  re- 
fused to  refer. 

In  my  judgment,  the  plaintiffs  have  met  neither  of  these 
conditions;  for,  by  the  affidavits  submitted,  it  appears  that 
the  time  limited  by  the  published  notice  expired  on  the  24th 
of  June,  1889,  and  the  plaintiffs  did  not  present  their  claim 
in  writing  until  the  19th  of  September,  1889.  Their  fail-  • 
nre  to  present  their  claims  within  the  prescribed  time  is 
fatal  to  their  right  to  recover  costs  (Clarkson  v.  Koot,  18 
Ahb.  N.  C.  462 ;  Horton  v.  Brown,  29  Hun^  654;  Greene 
i>.  Day,  1  Dem.  48).  The  plaintiffs  seek  to  avoid  this  re- 
quirement of  the  Code,  upon  the  ground, that  the  claims, 
wer^  verbally  presented  within  the  time  limited ;  but  I  do 
not  think  a  mere  verbal  notice  is  in  any  sense  a  compliance 
with  the  provisions  of  the  statute,  which  seem  to  require, 
.not  only  that  a  claim  presented  must  be  in  writing,  but,  if 
the  executor  or  administrator  so  require  it,  must  be  accom- 
panied by  an  affidavit,  setting  forth  that  it  is  "  justly  due, 
that  no  payments  have  becti  made  thereon,  and  that  there 
are  no  offsets  against  the  same." 

The  claims  not  having  been  presented  according  to  law 
within  the  time  limited,  of  couiw  the  offer  to  refer  was 
without  effect,  and  cannot  operate  to  the  prejudice  of  the 
defendant. 

There  can  be  no  contention  in  this  case  but  that  the 
temporary  administrator  was  fully  justified  in  resisting  the 
claims,  as  they  were  of  a  somewhat  extraordinary  nature, 
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altboagh  I  think  the  jury  arrived  at  a  coireet  condnaion  in 
regard  to  them. 

The  motion  for  coata  ahonld  therefore  be  denied,  bat^ 
nnder  the  drcnmatanoea,  without  eoata. 


CAIN,  PsTmoKD,  Re8F05dknt,  v.  flood,  AppxLLAar. 

New  Yobx  Coubt  of  Common  PLSAa,  Gsnxkal 
Tsbm;  Juke,  1891. 

§g  3231-2265. 

dwnmarf  ptvceedin^    when  may  be  maintained  in  eaee  ^  fardUe 
entry  and  detainer. 

To  enable  one  who  ia  forcibly  ejected*from  real  property  to  maintain 
summary  proceedings  to  recover  possession  thereof,  be  must 
show  that  he  was  in  peaceable  and  actual  possession  at  the  time 
of  the  defendant's  forcible  entry,  and  the  manner  in  which  he 
acquired  possession  in  the  beginning  is  not  available  to  the  de- 
fendant as  a  justification  of  his  own  unlawful  act. 

Where,  while  one  F.  was  in  possession  of  certain  real  property,  one  0. 
forcibly  took  possession  thereof  and  peaceably  retained  posses- 
sion for  three  quarters  of  an  hour,  when  F.  retook  possession 
forcibly, — HeU  that  0.  could  maintain  summary  proceedings 
to  recover  possession  of  the  premises;  that  the  fact  that  O.'s pos- 
session was  originally  forcibly  obtained  was  no  defence. 

(Decided  June  91,  1891.) 

Appeal  by  defendant  from  a  final  order  of  the  district 
court  in  the  city  of  New  York  for  the  ninth  judicial 
district,  giving  to  the  petitioner  the  poaseaaion  of  certain 
real  property  in  anmmary  proceedings  brought  to  recover 
the  same  on  the  ground  that  the  defendant  had  fordbly  en- 
tered upon  and  detained  the  same. 

The  facta  are  atated  in  the  opinion. 
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Charlea  Lee  Brooke^  for  defendant,  appellant 
Jamea  O^NeiU^  fpr  petitioner,  respondent. 

BiBCHOFF,  J. — ^Pnrsoant  to  the  provisions  of  section  465 
of  the  Penal  Code  it  is  an  indictable  offence  for  any  person 
forcibly  to  enter  upon  or  detain  the  lands  or  other  posses- 
sions of  another,  and  it  cannot  justify  the  accused  or  palliate 
his  offence  to  urge  in  his  behalf  that  another  person  had 
previonsly  committed  a  like  offence.  Yet  this  was  substan- 
tially the  sole  defence  in  the  trial  court,  and  the  refusal  to 
allow  it  constituted  the  only  alleged  error  urged  for  reversal 
of  the  order  appealed  from. 

These  proceedings  were  instituted  in  the  ninth  district 
court  under  the  provisions  of  sections  2231-2265  of  the 
Code  of  Civil  Procedure  regulating  the  summary  recovery 
of  the  possession  of  lands  unlawfully  entei*ed  upon  or 
detained  by  another.  No  jury  trial  was  demanded.  The 
facts  were  substantially  conceded,  and  where  there  was  con. 
flicting  evidence  it  was  within  the  province  of  the  trial  jus- 
tice to  find  in  favor  of  the  petitioner.  For  the  purposes  of 
this  appeal  therefore  we  must  assume  that  he  did  so  find. 

It  appears  then  that  on  July  28, 1890,  the  petitioner, 
acting  by  her  agent  and  attorney  and  his  assistants,  claiming 
the  right  of  possession  to  the  entire  premises  known  as  No. 
166  East  One  Hundred  and  Ninth  street  in  the  city  of  New 
York,  procured  access  to  certain  apartments  therein,  which 
were  in  tlie  possession  and  occupation  of  the  defendant  at 
the  time,  but  from  which  she  was  temporarily  absent,  and 
took  possession  thereof ;  that  such  access  was  effected  by 
means  of  a  key  made  to  unlock  the  door  leading  into  the 
apartments  and  which  was  securely  locked  at  the  time ;  that 
such  access  was  had  without  the  knowledge  and  consent  of 
the  defendant  and  without  actual  physical  resistance  or  op- 
position of  any  person ;  that  after  entry  and  possession, 
petitioner  caused  the  door  leading  into  the  apartments  to  be 
unhinged  and  removed,  and  remained  in  peaceable  and 
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actual  posseisioii  of  the  apartments  for  about  three  quarters 
of  an  hour,  when  the  defendant  appeared  upon  the  scene^ 
forced  her  entrance  into  the  apartments,  and  by  means  of 
word  J  abuse  and  threats  of  serious  personal  violence  to  the 
petitioner's  representatives  caused  them  to  retire,  while  she 
resumed  possession,  refastened  the  door  to  its  hinges,  and 
pi*ocIaimed  her  intention  to  do  bodily  harm  to  any  person 
attempting  to  disturb  her  possession. 

These  facts  were  sufficient  to  entitle  petitioner  to  the 
order  appealed  from.  We  deem  it  unnecessary  for  the  pur- 
poses of  this  appeal  to  discuss  the  question  whether  or  not 
the  means  employed  by  petitioner  to  secure  access  and  effect 
her  possession  constituted  force.*  We  assume  that  it  was. 
Still  the  fact  remained  that  subsequent  to  her  entry  and  im- 
mediately prior  to  the  entry  by  the  defendant  she  had  been 
in  peaceable  and  actual  possession  for  three  quarters  of  an 
hour,  and  this  was  sufficient  to  entitle  her  to  maintain  her 
possession  as  against  a  person  seeking  to  wrest  it  from  her 
by  force  and  violence  {fiode  Civ.  Pro.  %  2245).  No  time 
is  prescribed  by  law  for  which  the  peaceable  and  actual  pos- 
session must  have  endured  to  protect  her  against  the  forcible 
entry  of  others.  Keither  can  it  be  material  that  her  pos- 
session  had  its  origin  in  force.f  All  she  was  obliged  to 
show  was  peaceable  and  actual  possession  at  the  time  of  de- 
fendant's forcible  entry  and  the  manner  in  which  she  secured 


*  See  on  this  subject:  Mussey  «.  Scott  (82  Vt,  82),  where  it  was 
held  that  one  entitled  to  the  posseBsion  of  lands  could,  while  the 
occupant  was  absent  leaving  no  one  in  charge,  enter  and  take  pos- 
session, even  though  he  had  to  force  a  door  in  order  to  do  at;  Croff 
V,  Ballinger  (18  lU.  200),  where  an  entry  against  the  possessor's  will, 
however  quietly  done,  was  held  to  be  a  forcible  entry ;  Davidson  «. 
Phillips  (9  Terg,  [Tenn.],  98);  Jarvis  e.  Hanulton  (19  FtM..  187); 
Steinlein  e.  Halsted  (42 Id.  422) ;  Vanhook  v.  Story (4  HtmipK  [Tenn,\, 
59) ;  HuBsey  v.  McDermott  (23  Cah  418),  holding  that  the  use  of  any 
force  whatever  constituted  the  offence. 

f  One  forcible  entry  is  no  excuse  for  another  (Lawton  v.  Sav- 
age, 186  M<ua.  111). 
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poBsesdon  in  the  beginning  is  not  available  to  the  defend- 
ant as  a  justification  of  her  own  unlawful  act.'^ 

If  the  petitioner's  entry  was  also  by  force,  both  acts  of 
violence  were  alike  prohibited  and  punishable  undqr  the 
provisions  of  the  Penal  Code  above  referred  to,  and  if  de- 
fendant felt  aggrieved  at  petitioner's  entry,  instead  of  re- 
gaining possession  by  violence  and  threats  of  bodily  harm, 
she  should  have  availed  herself  of  the  right  to  recover  pos- 
session in  the  summary  proceedings  for  such  cases  by  law 
made  and  provided. 

The  order  appealed  from  mui^t  be  affirmed,  with  costs. 


BooKSTAViEB,  J.,  coucurred. 


*Oiie  in  peaceable  poesessioii  of  lands,  even  without  right,  who 
is  forcibly  ejected,  may  maintain  an  action  or  proceeding  for  resti- 
tatioB  even  against  the  owner  and  person  having  the  right  to  pos- 
session (Judy  V.  Citizen,  101  Ind.  18;  Beeler  «.  Cardwell,  88  Mo. 
84;  Bmerson  «.  Sturgeon,  50  Id,  404;  Beauchamp  v.  Morris,  4  Bibb 
[Sff,],  818;  Smith  «.  Dedman»  4  Id.  192;  Cammack  v,  Macy,  ZA.  K, 
Mar$h  [Kp.],  896;  Dilworth  e.  Fee,  52  Mo.  180;  Hyde  f>.  Fraser,  25 
Jib.  App.  414;  Moore  e.  Douglass,  14  W.  Va.  706;  Peacock  v.  Leoi^ 
ard»  8  Ifev.  84;  Porter  «.  People,  7  Bw.  iV.  441). 

A  trespasser  who  is  in  peaceable  possession  may  maintain  an  ac- 
tion of  forcible  entry  (Lorimer  v.  Lewis,  1  Morr.  [lotoa]  258.) 

This  is  so  even  where  the  one  making  the  forcible  entry  is  the 
ngbtful  owner  (Qreely  o.  Spratt,  19  Fla.  644). 

The  rightful  owner  of  lands  must  not  forcibly  repossess  himself 
of  his  lands  (Allen  «.  Tobias,  77  lU.  169;  Reeder  e.  Purdy,  41  Id. 
279.) 
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NATIONAL  BROADWAY  BANK,   Rbbpohdbht,  v. 
BARKER.    MATTSON  RUBBER  CO.,  Appsllant. 

CousT  OF  Appeals  ;  JmiB,  1891. 
§  683. 

Where  a  motion  by  an  alleged  junior  attaching  creditor  to  vacate  a 
prior  attachment  wae  denied  on  the  ground  that  the  affidavit  to 
show  that  the  moving  creditor  had  attached  the  same  property 
that  was  seiied  under  the  prior  attachment  was  insufficient  be> 
cause  made  upon  information  and  belief, — HMy  by  the  court  4^ 
appeals,  on  appeal  thereto,  that  without  determining  that  the 
supreme  court  could  not  in  its  discretion  have  accepted  the  affi- 
davit as  Bufficient»  it  did  not  commit  any  I^l  error  in  refusing 
to  accept  it  and  denying  the  motion  upon  that  ground. 

National  Broadway  Bank  e.  Barker,  (dO  N.  7.  CVe.  Pra.  888)  af- 
flrmed* 

Appeal  by  the  Mattson  Rubber  Oo.,  from  an  order  of  the 
general  term  of  the  supreme  court  in  the  first  depart- 
ment, affirming  an  order  of  the  special  term  denying  a  mo- 
tion to  vacate  an  attachment  The  facts  appear  in  the 
opinion. 

P.  Q.  EoJcermn  for  Mattson  Rubber  Co.,  apellant. 

William  F.  MaoRae  (Kelly  d  MacBae^  attorneys)  for 
plaintiff,  respondent. 

Per  CmuAK. — The  pIainti£E  in  this  acticm  obtained  an 
attachment  against  the  property  of  the  defendant,  and  the 
Mattson  Rubber  Company,  a  sabeeqnent  attaching  creditor, 
made  a  motion  to  set  the  prior  attachment  aside,  and  that 
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motion  was  denied  at  the  special  term.  The  rubber  com- 
pany then  appealed  to  the  general  term,  and  there  the  order 
of  the  special  term  was  affirmed. 

It  appears  from  the  opinion  of  Judge  Daniels  at  the  gen- 
eral term  that  the  order  of  the  special  term  was  affirmed  on 
the  ground  that  the  moving  papers  did  not  show  that  the 
rubber  company  had  acquired  any  lien  by  attachment  upon 
the  same  property  seized  by  the  attachment  issued  in  this  ao* 
tion.  The  i^dayit  upon  which  the  motion  was  based 
which  was  presented  to  the  special  term  for  the  purpose  of 
showing  that  the  rubber  company  had  attached  the  same 
property  seized  under  the  prior  attachment,  was  held  to  be 
insufficient,  because  tlie  affiant  did  not  have  personal  knowU 
edge  of  the  facts  stated  therein. 

Without  holding  tliat  the  supreme  court  could  not  in  its 
discretion  have  accepted  the  affidavit  as  sufficient,  it  did  not 
commit  any  legal  error  in  refusing  to  accept  it,  and  in  deny- 
ing the  motion  upon  that  ground. 

The  order  should  be  affirmed  with  costs. 


All  concurred,  except  Finch  J.,  absent 


HODGMAN,  Respondent  v.  BARKER.    NATIONAL 
BROADWAY  BANK,    Appellant. 

CouBT  OF  Appeals;  June,  1891. 
§§  636,  682. 

AttOidhmmd  — 4oJI«i  Uen  qf  junior  aUaehment  not  $uffleienUy  eUablished 
<m  motion  to  wteaU  prior  attachment. 

Where  an  spplication  by  a  junior  attaching  creditor  to  vacate  a  prior 
attacbment  was  denied  on  the  ground,  among  others,  that  it  was 
not  sufficiently  shown  that  the  junior  attachment  had  been  levied 
upon  the  aame  property  as  the  prior  ont^-^BMy  by  the  court 
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of  appeals  on  appeal  thereto,  that  as  the  affidarit  to  prove  the 
lien  waa  upon  information  and  belief,  and  no  ezcoBe  was  givepi 
for  not  obtaining  the  affidavit!  of  the  party  having  knowledge  of 
the  fact,  even  if  the  snpreme  court  could  properly  have  taken 
the  affidavit  as  sufficient,  it  was  not  bound  to,  and  did  not  com- 
mit any  legal  error  in  refusing  to  grant  the  motion;  that  it  was 
sufficient  that  the  affidavit  to  prove  t^e  lien  was  not  satisfaetoiy 
to  the  supreme  court 

Hodgman  v.  Barker  (80  N.  F.  (7*o.  Pro.  841)  affimed. 

(Decided  June  28,  1801.) 

Appeal  by  the  National  Broadway  Bank  from  an  order 
of  the  supreme  court  in  the  first  department  reversing  an 
order  of  the  special  term  vacating  a  warrant  of  attach- 
ment issued  at  the  instance  of  the  plaintiff  against  the 
property  of  the  defendant 

The  facts  appear  in  the  opinion. 

William  F.  MacRae  {KeUy  &  MacRae^  attorneys),  for 
National  Broadway  Bank,  appellant. 

Eugene  K.  Sackettj  for  plaintiff,  respondent 

Per  Curiam. — The  Natidnal  Broadway  Bank,  as  a  sub- 
sequent attaching  creditor,  made  a  motion,  to  set  aside  the 
attachment  in  this  action.  Judge  Ingraham,  at  the  specif 
term,  vacated  tlie  attachment,  holding  that  the  afiidavit 
upon  which  it  was  granted  did  not  show  a  cause  of  action 
against  the  defendant ;  that  the  attachment  obtained  by  the 
bank  was  valid,  and  tliat  it  had  thereby  obtained  a  lien  upon 
the  same  property  seized  by  the  attachment  issued  in  this 
action. 

From  the  order  of  the  special  term  the  plaintiff  appealed 
to  the  general  term,  and  there  the  order  was  reversed,  three 
opinions  being  written.  Judge  Van  Brunt  agreed  wit|i 
Judge  Ingraham  that  the  affidavit  upon  which  the  attach- 
ment in  this  action  was  issued  did  not  show  any  cause  of 
action ;  but  he  held  that  the  affidavit  upon  whieh  the  at- 
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tacliment  of  the  bank  was  issaed  w|i8  ineuliicieut,  and,  also, 
that  it  did  not  appear  that  the  attachment  of  the  bank  wae 
levied  npon  the  same  property  seized  bj  the  attachment  in 
this  action.  Judge  Daniels  concurred  with  Judge  Van 
Bbunt  on  the  groand  that  it  did  not  appear  that  the  bank 
had  attached  the  same  property  seized  by  the  attachment 
in  this  action.  Judge  Lawbbnce,  writing  a  dissenting  opin- 
ion, agreed  with  Judges  Ingsaham  and  Van  Bbunt  that 
the  affidavit  upon  which  the  attachment  in  this  action  was 
granted  does  not  show  a  cause  of  action  in  favor  of  tlie 
plaintiff  against  the  defendant,  and  he  held  that  the  at- 
tachment of  the  bank  was  based  upon  a  sufficient  affidavit, 
and  that  it  appeared  that  it  was  levied  upon  a  portion  of 
the  same  property  seized  by  the  attachment  in  this  action ; 
and  he  therefore  favored  the  affirmance  of  the  order  of  the 
special  term.  From  the  decision  of  the  geneitd  term  the 
bank  has  appealed  to  this  court. 

It  is  not  necessary  now  to  determine  whether  the  affida* 
vit  upon  which  the  attachment  in  this  action  was  issued  is 
insufficient.  Two  of  the  judges  of  the  general  term  con- 
curred  in  holding  that  it  did  not  appear  that  the  bank  had 
a  lien  upon  the  same  property  attached  in  this  action,  and 
that,  therefore,  it  had  no  standing  which  enabled  it  to  move 
to  set  aside  the  attachment.  We  will  not  now  enter  into  a 
minute  criticism  of  the  affidavit  presented  to  the  special 
term  to  show  that  the  bank  had  a  subsequent  attachment 
lien  upon  the  property  attached  in  this  action.  It  is  suffi- 
cient that  the  affidavit  to  prove  the  lien  was  not  satisfactory 
to  the  supreme  court.  The  facts  were  not  within  the  per- 
sonal knowledge  of  the  person  making  the  affidavit.  They 
were  based  upon  information  received  from  another  person, 
and  no  excuse  whatever  was  given  for  not  procuring  the  af- 
fidavits of  the  personal  knowledge  of  the  facts.  Even  if  the 
supreme  court  could  properly  have  taken  the  affidavit,  based 
npon  information  and  belief  as  sufficient,  it  certainly  was 
not  bound  to,  and  without  committing  any  legal  error  it 
could  refuse  to  grant  the  motion  based  upon  such  an  affida- 
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yit  It  is  not  for  this  court  to  say  that  it  ooght^  and  much 
less  that  it  is  not  bound,  to  be  aatiified  with  anch  an  affida^ 
vit. 

We  are  therefore  of  opinion  that  the  order  of  the  gen* 
eral  term  should  be  affirmed  with  costs. 

All  concurred,  except  Fivch  J.,  absent 


COHEN  et  fil.y  AS  ADMnnsT&ATOBs,  sra,  RBSPOHDsnts,  tr. 

THE  MAYOR  OF  THE  CITY  OF  NEW  YORK 

et  al.y  Afpbllamts. 

CouBT  OF  Appeals  ;  JukBi  189L 
§  8251. 

Where  an  action  was  three  times  tried,  resalting  on  the  first  trial  in 
a  Terdict  in  favor  of  the]^aintifl,  which  waareTeraed  at  general 
term,  on  the  second  trial  in  a  verdict  in  favor  of  the  defend- 
ant, which  was  affirmed  at  general  term  and  reversed  by  the 
court  of  appeals,  and  apon  the  third  trial  in  a  verdict  in  favor 
of  the  plaintiff,  which  waa  affirmed  by  the  general  term,  and 
fiom  which  the  defendant  appealed  to  the  court  of  appeala,  and 
it  appeared  that  the  law  of  the  caae  waa  aettled  upon  the  prior 
appeal  to  the  court  of  appeals,  and  that  after  such  trial  there 
was  no  just  ground  for  the  further  contention  on  the  part  of  the 
defendant,  and  the  record  disclosed  no  ground  whatever  for  the 
appeal. — EM^  that  the  judgment  should  be  affirmed  with  costs, 
and  ten  per  cent  of  the  amount  of  the  judgment  at  trial  term 
should  also  be  awarded  to  plaintiff  as  damages  for  the  delay. 

(Dedded  June  10,  1891.) 

Appeal  by  tlie  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  supreme  court  in  the  first  department 
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aflinning  a  judgment  of  the  Circnit  Coart  entered  in  fayor 
of  the  plaintifEs  npon  a  Terdict  of  a  jorj. 

The  faets  are  stated  in  the  opinion. 

2>.  f/1  Deo^  {^WUliam  H.  Olark,  corporation  ooan8el)| 
for  defendants,  appellants. 

Francis  £.  Ckechey^  for  plaintiffs,  respondents. 

Eajbl,  J. — ^This  action  was  brought  to  recover  damages 
for  the  death  of  plaintiffs  intestate,  caused  by  negligence 
attribntable  to  the  defendant  The  intestate  was  the  bos- 
band  of  the  plaintiff,  Hannah  Cohen,  and  the  father  of  her 
five  small  children,  all  of  whom  were  dependent  npon  him 
for  their  snpport. 

The  action  has  been  tried  three  times.  The  first  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiffs  for  $5000. 
The  judgment  entered  upon  that  verdict  was,  upon  appeal 
to  the  general  term,  reversed,  and  a  new  trial  was  ordered 
(33  Hunj  404).  The  second  trial  resulted  in  a  judgment 
entered  upon  a  verdict  directed  by  the  court  in  favor 
of  the  defendant,  which  was  afiirmed  at  general  term  (43 
J3im,  345),  but  was  upon  appeal  to  this  court  reversed,  and 
a  new  trial  was  ordered  (118  If.  Z.,  532).  The  third 
trial  resulted  in  a  verdict  in  favor  of  the  plaintiffs  for 
14583.33,  and  from  the  judgment  entered  upon  that  ver- 
dict the  defendant  appealed  to  the  general  term  (58  jStm, 
609),  and  from  affirmance  there  to  this  court. 

The  record  discloses  no  ground  whatever  for  this  appeal. 
It  contains  but  one  exception,  and  that  is  to  the  ruling  of 
the  court  allowing  the  plaintiffs  to  prove  the  age  of  the 
oldest  child  of  the  intestate,  and  that  exception  is  not  noticed 
or  relied  upon  in  the  brief  submitted  on  behalf  of  the  ap- 
pellant The  judge,  in  his  charge  to  the  jury,  stated :  ^^  It  is 
conceded  by  the  defendant  in  this  case  that  there  is  no  ques- 
tion at  all  involved  here  of  fact  for  you  to  determine.    It 
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]g  very  plain  upon  the  testimony  that  the  plaintiff  is  entitled 
to  recover ;  that  is  not  oontroverted  by  the  city.  The  only 
question,  therefore,  for  yon  to  determine  is  how  much  you 
will  award  to  her."  These  remarks  were  not  controverted 
or  objected  to  on  the  part  of  the  defendant.  The  trial 
judge  submitted  the  question  of  damages  to  the  jury  in  a 
manner  entirely  satisfactory  to  the  defendant,  and  of  whidi 
its  counsel  made  no  complaint  at  the  time. 

The  law  of  this  case  was  settled  upon  the  prior  appeal 
to  this  court,  and  after  the  last  trial  there  was  no  just  ground 
for  further  contention  on  the  part  of  the  defendant. 

This  is,  therefore,  a  proper  case  for  giving  effect^  to  the 
last  clause  of  section  3251  of  the  Code,  which  provides, 
^^  Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the 
court  may,  in  its  discretion,  also  award  damsges  by  way  of 
costs  for  the  delay,  not  exceeding  ten  percentum  upon  the 
amount  of  the  judgment;  or  where  it  was  rendered  upon 
an  appeal,  upon  the  amount  of  the  original  judgment.^'  * 

Therefore,  the  judgment  should  be  affirmed,  with  costs 
and  ten  per  cent  upon  the  amount  of  the  judgment  at  the 
trial  term  as  damages  for  delay. 

All  concurred  except  Finch,  J.,  absent. 

*  See  ''ITote  on  Additional  AUawanees,''  (8  jV.  Jl,  Ow.  Pro,  214), 
particularly  the  subdiyision  thereof,  entitled  **  Damages  for  Delay 
in  the  Court  of  Appeal,"  on  p.  215,  where  the  cases  on  that  subject 
are  digested. 
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VAN  ALLEN,  Ebspondent,  v.  GLASS  et  al.j  Appellants. 

Supreme  Coubt,  Fou'bth  Depart icsin*,  General   Term; 
July,  1891. 

§  738. 

Offer  to  aUov>  judgment — eo9t$  acoruing  letween  time  of  tnoMng  and  of 
*  aeoeptaiMe  of  off w  not  taadbU, 

Where  after  the  making  of  an  offer  of  Judgment  both  parties  noticed 
the  cause  for  trial,  and  thereafter  and  within  the  time  allowed 
therefor  the  defendant  served  a  written  notice  that  he  ac- 
cepted the  offer, — EM^  that  neither  party  was  entitled  to  the 
costs  accruing  after  the  service  of  the  offer. 

Walker  o.  Johnson  (8  Bofw  iV.  241)  Douglass  o.  Macdarmid  (2  Rm 
Br,  N,  S.  289),  followed.  Herman  v,  Lyons  (10  Hun,  111),  dis* 
tin  guished. 

When  an  offer  of  judgment  is  served  by  mail,  the  party  upon  whom 
it  was  served  has  twenty  days  within  which  to  serve  notice  of 
his  acceptance  thereof. 

(Decided  July,  1891). 

Appeal  by  the  defendants  from  an  order  of  the  firoome 
county  special  term,  denying  their  application  for  an  order 
directing  the  clerk  to  disallow  costs  after  notice  of  trial 
taxed  in  favor  of  the  plaintiff,  and  to  tax  them  in  favor  of 
the  defendants. 

Tliis  action  was  brought  upon  an  undertaking  executed 
by  the  defendants,  who  were  both  personally  served  witli 
the  summons  in  the  action  and  answered  the  same.  On 
November  8,  1890,  the  defendants'  attorneys  served  upoti 
the  plaintiffs  attorney  by  mail  an  offer  to  allow  yidgment 
to  be  taken  against  the  defendants  and  in  favor  of  the 
plaintiff  for  an  amount  therein  stated. 
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On  November  22d  both  parties  noticed  the  caiue  for 
trial  at  the  circuit  commencing  December  8th.  On  No- 
yember  26th  the  defendants'  attorneys  filed  a  note  of  issae 
that  the  clerk  of  Schnyler  county  which  was  the  coanty 
named  in  the  summons  as  the  place  of  trial,  and  on  the 
same  day  the  plaintiffs  attorney  duly  served  upon  the  de- 
fendants' attorneys  a  written  notice  in  due  form  that  he  ac- 
cepted the  offer  of  judgment  theretofore  served  by  the  de- 
fendants. Judgment  was  entered  by  the  plaintiff  against 
the  defendants  on  December  11,  1890,  and  notice  of  retaxa- 
tion  of  the  costs  was  duly  served,  and  the  bill  of  costs  was 
duly  presented  to  the  clerk  on  December  22  for  adjust- 
ment. The  defendants'  attorneys  objected  to  the  item 
"  Costs  by  statute  after  notice  of,  before  trial,  $15,"  and  as- 
serted that  that  item  of  costs  and  also  the  item  of  disburse- 
ments made  by  them  subsequent  to  the  making  of  the  offer 
of  judgment  should  be  taxed  in  their  favor.  The  clerk 
overruled  the  defendants'  objection  and  taxed  the  $15  costs 
objected  to  in  the  plaintiff's  favor.  The  motion  which  re- 
sulted in  the  order  appealed  from  was  thereupon  made  by 
the  defendants  and  denied. 

Dunnuyre  &  Sholea  for  defendants,  appellants. 

John  J.  Van  AUen^  for  plaintiff,  respondent        » 

Habdin,  P.J.— Section  738  of  the  Code  of  Civil  Pro- 
cedure  provides  for  an  offer  ^^to  allow  judgment  to  be 
taken  ...  for  a  sum  therein  specified,  with  costs."  It 
also  provides,  viz.:  "If  the  plaintiff  within  ten  days 
thereafter  serves  upon  the  defendant's  attorney  a  written 
notice  that  he  accepts  the  offer,  he  may  file  the  summons, 
complaint,  and  offer  with  proof  of  acceptance,  and  there- 
upon the  clerk  must  enter  judgment  accordingly." 

As  the  offer  of  judgment  was  served  by  mail,  the  plain* 
tiff  had  20  days  from  the  time  of  service  in  which  to  deter- 
mine upon  the  acceptance  or  non^icceptance,  and  to  serve 
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upon  def eDdante'  attorneys  '^  written  notice  that  he  accepts 
the  ofiEer*'  (Pomeroj  v.  Hulin,  7  Solo.  Pr.  161).  He  was 
then  authorized  to  file  the  summous,  complaint,  and  offer 
with  proof  of  acceptance  {.  and  it  is  further  provided  in  that 
section  that  '^  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly." 

In  Walker  v.  Johnson  (8  Sow.  Pr,  241),  it  was  said, 
viz. :  '^  This  right  of  the  plaintifiE  is  inconsistent  with  the 
co-existing  right  in  the  defendant  to  take  any  steps  in  the 
action  adverse  to  the  plaintiff,  contrary  to  the  offer.  The 
offer  amounts  to  a  written  stipulation  on  the  part  of  the  de- 
fendant, waiving  all  right  to  proceed  in  the  action  for  the 
term  of  ten  days,  or  until  plaintiff  makes  his  election  to  re- 
ject the  offer."  In  that  case  it  was  said :  '^  The  defend- 
ant's order  to  dismiss  the  plaintiff^s  complaint,  obtained  by , 
him  within  ten  days  after  his  offer,  was  therefore  irregular, 
and  must  be  set  aside." 

The  case  of  Hawley  v.  Davis  (5  Bun,  642)  does  not 
reach  the  question  made  here.  In  that  case  the  defendant 
served  upon  the  plaintiff's  attorney  an  offer  of  judgment  on 
the  9th  of  June,  and  on  the  15th  of  June  plaintiff  took  an 
inquest  and  entered  judgment  for  the  amount  claimed,  with 
costs ;  and  it  was  held  in  that  case  ^^  that,  as  ten  days  within 
which  the  Code  required  the  plaintiff  to  accept  or  reject  the 
offer  had  not  elapsed  when  the  action  was  tried,  the  plain- 
tiff was  entitled  to  the  fee  allowed  for  the  trial  of  an  issue 
of  fact."  In  that  case  the  offer  never  became  efficient  by 
an  acceptance,  nor  by  the  expiration  of  the  time  within 
which  it  might  have  been  accepted. 

In  Herman  v.  Lyons  (10  Sun,  111),  an  offer  of  judg- 
ment  was  served  on  the  7th  of  February,  and  on  the  9tli  of 
February  the  cause  was  regularly  called  in  its  order  on  the 
calendar,  and  an  inquest  taken  therein,  and  the  costs  accru- 
ing subsequent  to  the  offer  taxed  in  plaintiff's  favor;  and  it 
was  held  "that,  as  ten  days  had  not  elapsed  from  the  ser. 
vice  of  the  offer  of  judgment  to  the  time  of  trial,  the  plain- 
tiff was  entitled  to  disregard  the  offer,  and  to  tax  the  costs 
Vol.  XXT.— 9. 
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thereafter  aoeroing."  In  the  course  of  the  opinion  it  was 
said :  ^'  The  plaintiff  conld  treat  the  offer  as  a  nollitj,  which 
he  did  do,  and  proceed  with  his  action." 

In  the  case  in  hand,  the  plaintiff  did  not  treat  the  offer 
as  a  nullity,  and  daring  the  time  allowed  by  statute  for  the 
acceptance  of  the  offer  made  her  election  to  accept,  and  did 
accept,  and  with  the  offer,  with  the  acceptance  and  proof 
thereof  and  other  proper  papers,  applied  to  the  clerk,  who 
entered  judgment  in  accordance  with  the  offer. 

The  question  here  presented  was  considered  in  Douglass 
V.  Macdurmid  (2  How.  Pr.  [N.  8.}  289),  and  it  was  there 
said  that,  where  ^^the  defendant  serves  an  offer  of  judgment 
for  a  specific  sum,  with  interest  and  costs,  and  after  the 
offer  is  made  both  parties  serve  notice  of  trial,  after  which 
time  the  plaintiff  accepts  the  offer,  he  is  only  entitled  to 
costs  before  notice  of  trial, — ^fifteen  dollars."  In  the  course 
of  the  opinion  in  that  case  it  was  said :  '^  The  notice  of  trial 
served  by  the  defendant  does  not  aid  the  plaintiff,  because 
the  offer  prevented  the  defendant  from  moving  the  case  for 
ten  days  after  it  was  served  (Walker  v.  Johnson,  8  How, 
Pt.  240) ;  and  the  notice  served  by  the  defendant  became 
nugatory  on  the  acceptance  of  the  offer."  The  rule  stated 
in  that  case  was  satisfactory. 

Order  of  the  special  term  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  so  far  as  it  asks  to 
strike  out  the  item  of  $15  after  notice,  and  in  other  re- 
spects denied,  without  costs  to  either  party. 

Mabtik  and  Merwin,  J.J.,  concurred. 
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MANTJFAOTUREES'  NATIONAL  BANK,  Bespohd. 

EHT, -y.  HALL  AND  Akothkb.    EPPENS,  smith 

&  WIEMANN  CO.,  Limited,  Appbllaots. 

SUFKXMB  COITBT,  PiBST  DbPABTMENT,  GeNBRAL  TbBH  ; 

June,  1891. 

§636. 

AUaehment — when  qffida/oH  to  procure,  guffieient 

Whare  an  affidavit  upon  which  an  attachment  was  granted  was  made 
by  the  plaintifTt  attorney,  who  stated  that  the  facts  set  forth 
therein  were  founded  upon  information  and  belief  and  that  the 
information  was  derived  from  two  telegrams  annexed  to  the  affida- 
vit, received  by  him  from  an  attorney  who  represented  the  plain* 
tiff,  and  who  did  business  in  Boston,~J30^,  that  the  affidavit 
was  insufficient  to  sustain  the  attachment,  for  the  reason  that  it 
was  apparent  that  neither  the  maker  thereof  nor  the  one  from 
whom  he  received  his  information  had  any  knowledge  whatever 
as  to  whether  there  was  any  counter  claims  existing  in  favor  of 
the  defendant  against  the  plaintiff. 

The  affidavit  of  the  president  of  a  corporation,  wherein  he  awears 
positively  to  the  sale  and  delivery  of  goods  by  the  corporation 
to  the  defendant)  is  sufficient  prima  fade  to  warrant  the  granting 
of  an  attachment;  it  imports  personal  knowledge  of  the  facts 
fwom  to,  and  the  president's  position  as  general  executive  offi- 
cer of  the  company  Justifies  the  inference  that  when  he  swears 
positively  in  regard  to  a  corporate  transaction  he  speaks  of  his 
own  personal  knowledge.  (Yak  Bbttitt,  P. J.,  dissenting.  Sidd, 
that  the  court  could  not  assume  simply  from  the  fact  of  his  being 
^  the  president  that  he  had  any  personal  knowledge  with  respect 
to  the  transaction  of  which  he  spoke.) 

Where  an  attachment  is  granted  upon  the  affidavit  of  the  president 
of  the  plaintiff,  a  corporation  showing  the  existence  of  an  in- 
debtedness and  the  non-existence  of  counterclaims,  it  must  ap- 
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pear  not  only  that  he  la  president  at  the  time  of  the  making  of 
the  affidaTit,  but  alio  that  he  was  president  at  the  time  of  the 
transactions  mentioned  in  his  affidarit. 
(iX»uZ«2/untf  20,  1891.) 

Appeal  by  the  Eppens,  Smith  &  Wiemann  Co.,  Limited, 
from  an  order  of  the  New  York  coantj  special  term  denj- 
ing  a  motion  made  bj  it  as  an  alleged  junior  attacliing 
creditor  to  vacate  the  attachment  iesned  herein. 

The  facts  are  stated  in  the  opinion. 

Joseph  Kunsman  {Root  dk  Clarky  attomejB),  for  £p- 
pens,  Smith  &  Wiemann  Co.,  limited,  appellants. 

Oeorge  2£.  Piwney^  for  plaintiff,  respondent. 

Van  Bkunt,  P.J. — The  attachment  of  the  pUdntiff  was 
obtained  against  the  defendants  npon  the  ground  that  thej 
were  non-residents,  and  was  founded  upon  the  affidavit  of 
one  George  M.  Finney,  Jr.,  who  stated  that  he  was  the  at- 
torney for  the  plainti£E  in  this  action  ;  that  it  was  a  foreign 
corporation,  located  in  Massachusetts,  and  that  the  action 
was  bronght  to  recover  the  amount  of  a  certain  promissory 
note  of  $5000,  which  was  due  and  unpaid ;  and  that  said 
sum  was  due  from  the  defendants  to  the  plaintiff  over  and 
above  all  counterclaims  known  to  the  plaintiff. 

The  affiant  further  stated  that  he  had  made  the  state- 
ments in  the  affidavit  upon  information  received  by  him 
contained  in  two  telegrams  which  were  annexed  to  his  affi- 
davit ;  that  they  were  received  from  one  William  A.  Gas- 
ton, who  was  an  attorney  and  counsellor-at-law  and  a  mem- 
ber of  a  firm  doing  business  at  Boston,  Mass. 

The  first  telegram  was  as  follows : 

"Has  Dudley  Hall  &  Company,  one  fifty-two  Front 
street,  a  stock  of  goods,  and  can  you  get  an  attachment  on 
it  if  we  send  on  their  note  f  We  fear  they  may  assign  here. 
Answer.    I  will  send  particulars.  Wm.  A.  Gastok." 
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The  second  telegram  waa  as  follows : 

^^Aadgnment  made  here.  Attach  debtors'  property  at 
one  ninety-two  Cherry  street,  New  York,  public  warehouse, 
on  note  overdne,  five  thousand  dollars,  owned  by  Manufact- 
urers' National  Bank.  Debtors  are  Dudley  Hall  and  Dud- 
ley C.  Hall,  both  of  Medford.    Will  write  to-night. 

"  Wm.  a,  Gaston." 

It  is  perfectly  apparent  that  neither  Oaston,  the  author 
of  these  telegrams,  nor  the  attorney  who  made  this  affidavit, 
had  any  knowledge  whatever  as  to  whether  there  were  any 
counterclaims  existing  in  favor  of  the  defendants  against  the 
plaintiff. 

Unless  the  requirements  of  the  Code  are  to  be  treated  as 
a  farce,  it  is  quite  clear,  where  it  is  apparent  that  the  parties 
have  no  personal  knowledge  of  the  transaction,  that  such  ail 
affidavit,  coming  from  such  a  source,  simply  because  the  affi- 
ant swears  to  the  fact,  does  not  authorize  the  court  to  act 
upon  the  affidavit.  And  if  this  were  the  only  question  in- 
volved in  the  appeal  there  would  be  no  difficulty  as  to  its 
disposition. 

But  it  is  urged  upon  the  part  of  the  plaintiff  that,  if  the 
plaintiff's  papers  are  bad,  the  appellants  are  in  an  equally 
unfortunate  condition.  The  affidavit  upon  which  their  at- 
tachment was  obtained  was  made  by  Mr.  John  F.  Pupke, 
who  swears  that  he  is  the  president  of  the  plaintiff,  a  cor- 
poration  organized  under  the  laws  of  the  state  of  New  Jer- 
sey, the  affidavit  being  made  on  the  10th  of  March,  1891. 
It  then  alleges  the  sale  of  goods  in  February,  1891,  by  the 
plaintiff  to  the  defendants,  which  was  to  be  paid  for  in  cash  ; 
that  no  part  thereof  has  been  paid,  and  the  plaintiff  is  en- 
titled to  recover  the  amount  thereof  over  and  above  all  coun- 
terclaims known  to  the  defendant  or  to  the  plaintiff. 

The  affiant  nowhere  states  that  he  had  any  knowledge  of 
the  financial  affairs  of  the  appellant  corporation,  or  that  he 
had  any  connection  with  its  active  business,  or  that  he  ever 
saw  its  books  or  accounts,  or  that  be  had  any  such  relation 
to  the  business  of  the  corporation  as  would  justify  the  infer- 
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ence  of  knowledge  as  to  its  peenniary  affairs.  We  do  not 
know  even  from  the  papers  as  to  whether  he  was  con- 
nected with  the  company  at  the  time  of  the  transactions 
alleged  in  the  affidavit 

As  was  said  in  the  case  of  Buhl  v.  Ball  (41  Hun^  64), 
this  is  a  summary  provisional  remedy  to  take  from  a  debtor 
the  custody  of  property,  and  to  support  the  remedy  the  pro- 
visions of  the  statute  must  be  substantially  complied  with — 
referring  to  the  provision  that  it  must  be  shown  by  affidavit 
to  the  satisfaction  of  the  judge  granting  the  attachment 
that  the  plaintiff  is  entitled  to  recover  the  sum  stated  therein 
over  and  above  all  counterclaims  known  to  him.  Such  facts 
must  be  presented  to  the  court  that  they  can  see  from  the 
necessary  connection  of  the  affiant  with  the  business  of  the 
corporation  applying  for  the  attachment  that  he  is  likely  to 
know  whereof  he  is  making  a  verification.  In  the  case  of 
the  casliier  of  a  bank  it  has  been  held  that,  because  of  his 
position,  he  is  presumed  to  be  acquainted  with  the  financial 
affairs  of  the  corporation  of  which  he  is  an  officer.  But,  in 
the  case  of  a  trading  corporation,  with  nothing  to  show  what 
the  duties  of  the  president  are,  or  that  he  has  any  knowl- 
edge whatever  of  the  fiscal  affairs  of  the  corporation  or  of 
its  business  transactions,  we  think  .the  court  cannot  assume 
simply  from  the  fact  of  his  being  the  president  that  he  has 
any  personal  knowledge  in  respect  to  the  transaction  whereof 
he  is  speaking ;  and  if  he  has  no  personal  knowledge,  then 
the  rule  is  clear  that  he  must  set  out  the  sources  of  his  in- 
formation so  that  the  court  may  see  whether  his  belief  is 
justified. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that 
the  order  appealed  from  should  be  affirmed,  with  $10  costs 
and  disbursements. 

Babsstt,  J.  (concurring). — I  concur  unreservedly  with 
the  presiding  justice  as  to  the  first  attachment.  As  to  the 
junior  attachment,  however,  I  am  unable  to  concur  in  the 
views  expressed  with  regard  to  the  affidavit  of  Mr.  Pupke^ 
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the  president  of  the  companj.  I  think  that  the  affidavit  of 
the  president  of  a  corporation^  wherein  he  swears  positively 
to  the  sale  and  delivery  of  goods  by  the  corporation  toa  de- 
fendanty  is  sufficient  j^ma/acie  to  warrant  the  granting  of 
an  xttaehment  It  imports  personal  knowledge  of  the  facts 
sworn  to-— there  being  no  intimation  in  the  affidavit  that  it 
is  based  upon  any  element  of  information — and  the  presi- 
dent's position,  as  the  chief  executive  officer  of  the  company, 
certainly  justifies  the  inference  that  when  he  swears  posi- 
tively with  regard  to  a  corporate  transaction,  he  speaks  of 
his  own  personal  knowledge. 

I  concur  in  thQ  result,  however,  for  the  reason  that  Mr, 
Pnpke  does  not  state  that  he  was  president  of  the  company 
at  the  time  the  goods  in  question  were  sold.  I  agree  that  a 
person  who  was  not  president  at  the  time  of  the  corporate 
transaction  presumptively  speaks  of  it  upon  information, 
and  that  the  presumption  of  personal  knowledge  only  arises 
when  he  swears  positively  to  a  corporate  transaction  occur- 
ring at  a  time  when  he  makes  it  clear  that  he  was  president. 

Pattebsok,  J.  (concurring). — ^I  also  agree  with  the  pre- 
siding justice  respecting  the  first  attachment,  but  I  do  not 
concur  in  what  is  said  in  his  opinion  respecting  the  subse- 
quent one,  so  far  as  it  relates  to  the  competency  of  an  offi- 
cer of  the  corporation  to  make  the  affidavit.  In  that  respect 
I  am  in  accord  with  the  views  expressed  by  Mr.  Justice  Bab- 

BETI. 

But  the  affidavit  of  Mr.  Pupke  is  defective  and  insuffi- 
cient in  substance,  in  that  it  does  not  state  his  relation  to  the 
oorpotration  at  the  time  the  goods  were  sold,  and  I  therefore, 
agree  that  the  order  must  be  affirmed. 
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E.  W.  BLISS    CO.,  Respootkht,  v.  OPERA-GLASS 
SUPPLY  CO.,  Appellaot. 

SuPBBKX  CouBT,  F1B8T  Dbpabtment,  Gsneral  Tbbm; 
Junk,  1891. 

§636. 

Where  an  attachment  was  granted  upon  the  affidavit  of  a  former 
secretary  of  the  plaintifE,  a  corporation,  fully  established  the 
cause  of  action  of  which  he  had  personal  knowledge,  and  stated 
that  the  plain tifi  was  entitled  to  recover  a  sum  named  ''  over 
and  above  all  counterclaims  existing  in  favor  of  the  defendant 
against  the  plaintiff  known  to  the  deponent,*'  and  the  present 
secretary  of  the  plaintiff  also  made  an  afldavit  containing  a 
similar  statement  with  regard  to  counterclaims, — Biddj  that  the 
right  of  the  plaintiff  to  recover  the  sum  sued  for  **  over  and 
above  all  counterclaims  known  to  the  plaintiff  **  was  sufficiently 
shown  ;  that  the  affidavits  were  in  that  respect  sufficient  to  con- 
fer jurisdiction  to  grant  the  attachment.  (Van  Bkunt,  P.J., 
dissenting, — Eeldf  that  the  affidavits  werenotacompliiiDcewith 
the  provision  of  the  Code  and  were  insufficient.) 

Buell  V,  Van  Camp  (119  JV.  T.  160)  followed  in  prevailing  opinion 
and  distinguished  in  dissenting  opinion  ;  Rupert  «.  Hang  (1 
J\r.F.  (Hb.  Pro.  411),  Steuben  County  Bank  «.  Alberger  (75  N.  T. 
d58)  followed. 

{Bedded  June  12,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term,  denying  a  motion  made  by  it 
that  an  attachment  isaned  againet  its  property  be  vacated. 

The  facts  appear  in  the  opinion. 
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Arthwr  Hasten  {Miuten  <k  NichcUa^  attorneys)  for  de- 
fendaut,  appellaoL 

James  B.  DiU  (DiU^  Cfhcmdler  &  Seymour^  attorneys) 
for  plaintifi,  respundeiic. 

BABBETrr,  J. — ^The  sole  ground  upon  which  a  reversal  is 
here  claimed  is  that  the  affidavits  upon  which  the  attach- 
ment  was  granted  do  not  show  a  right  to  recover  the  sum 
sued  for  "  over  and  above  all  counterclaims  "  known  to  the 
plaintiff. 

The  cause  of  action  is  fully  established  by  the  affidavit  of 
Mr.  Porter,  who  was  the  plaintiff's  secretary  and  treasurer 
at  the  times  mentioned  in.  the  complaint,  and  who  had  per- 
sonal  knowledge  of  all  the  matters  in  question.  Mr.  Porter 
states  that  the  plaintiff  is  entitled  to  i*ecover  from  the  de- 
fendant the  unpaid  balance  claimed  in  the  complaint,  '^over 
and  above  all  counterclaims  existing  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  known  to  the  deponent.'' 
The  present  secretary  of  the  plaintiff,  Mr.  Copp,  makes  a 
similar  statement  with  regard  to  counterclaims. 

The  appellant's  objection  to  these  statements  is  that,  as 
Mr.  Porter  does  not  appear  at  the  present  time  to  be  an 
officer  of  the  plaintiff,  he  cannot  know  whether  any  counter- 
claims  have  arisen  in  favor  of  the  defendants  since  he  ceased 
to  be  an  officer,  and  that,  as  Mr.  Oopp  has  no  personal  knowl- 
edge of  the  transactions  set  forth  in  the  complaint,  he  can- 
not know  anything  on  the  subject. 

These  objections  are  not  well  taken.  Mr.  Copp  may 
not  have  had  any  personal  connection  with  the  original 
sale  and  delivery  of  the  goods,  and  yet  he  may  be  perfectly 
competent  to  make  the  requisite  affidavit  with  regard  to  the 
existence  or  non-existence  of  claims  against  the  company. 
This  is  not  a  case  where  the  principal  may  have  knowledge 
of  a  claim  existing  against  himself,  of  which  his  agent  is  en- 
tirely ignorant.  Here  the  principal,  as  such,  can  have  no 
knowledge.    It  would,  for  instance,  be  absurd  for  one  of  its 
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oflScero  to  state  that  the  oorporation  was  entitled  to  rooover 
the  claim  sued  upon  over  and  above  all  connterdaims  known 
to  it  Wb&Oj  therefore,  one  of  the  ezecative  ofSoers  of  a 
oorporation,  whoee  duties  an  nefa  that  he  woold  naturally 
know  of  the  existence  of  claims  against  the  company,  states 
that  there  are  no  snch  claims  to  his  knowledge,  the  statute 
is  reasonably  complied  with  and  the  jurisdiction  attaches. 

The  object  of  the  statute  is  to  secure  a  defendant  against 
an  attachment  for  a  larger  amount  than  is  really  recover- 
able. This  is  just,  and  so  far  as  may  be  necessary  to  effect 
that  end  the  statute  should  be  strictly  enforced.  At  the 
same  time,  a  plaintiff  should  not  be  deprived  of  his  rights 
by  a  too  technical  adherence  to  tlie  letter  of  the  law,  or  by 
too  great  strictness  as  to  the  form  in  which  the  necessary 
evidence  is  presented. 

Thus,  in  Buell  v.  Van  Camp  (119  JT.  T.  160),  the 
court  of  appeals  held  that  where  there  were  several  in* 
dividual  plaintiffs  the  affidavit  of  one  of  them,  to  the  effect 
that  a  cause  of  action  existed  against  the  defendants  ^^  over 
and  above  all  counterclaims  and  set-offs  hnaum  to  depanenty^ 
was  a  sufficient  compliance  with  the  statute  and  -showed 
^^  that  the  plaintiffs  were  entitled  to  recover  the  sum  stated 
in  the  affidavit  over  and  above  all  counterclaims  known  to 
tJ^em?' 

If  such  a  statement  was  sufficient  in  the  case  oi  indi- 
viduals, it  certainly  should  not  be  deemed  insufficient  in  the 
case  of  corporations.  The  argument  that  the  individual 
affiant  may  be  ignorant  of  a  counterclaim  which  is,  perhaps, 
well  known  to  some  of  the  other  plaintiffs,  is  quite  as  strong 
as  the  argument  that  the  president  or  treasurer  of  a  corpor- 
ation may  know  of  some  claim  against  it  which  is  unknown 
to  the  secretary.  . 

To  require  every  executive  officer  of  a  corporation  to 
make  the  affidavit  against  counterclaims  before  permitting 
it  to  apply  for  an  attachment  would  be  unreasonable  and 
oppressive.  And  such  extreme  technicality  is  not  required 
adequately  to  secure  the  defendant  against  an  abuse  of 
process. 
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In  Bnppert  v.  Hang  (1  Jf.  F.  Oiv.  Pro  411),  the  conrt 
of  appeals  held  that  it  was  enongh  if  the  afiSdavit  showed 
this  fact  as  to  the  absence  of  connterclaims  "  to  the  satis- 
faction of  the  judge  who  receives  the  application  for  the 
warrant,  but  there  mnst  be  some  emdenoe^  citing  Steuben 
County  Bank  v.  Alberger  (75  itT.  JT.  SSS)^  where  the  same 
court  said  :  ^^  If  we  could  gather  from  the  aflSdavits  any 
fact,  however  light,  which  tended  to  show  the  existence  of 
the  statutory  conditions,  the  judge  would  have  acquired 
jurisdiction." 

In  the  case  at  bar  the  secretary  of  the  company  would 
have  been  as  likely  to  know  whether  the  defendant  had  any 
counterclaims  against  the  plaintifi  as  any  other  of  its  ofScers. 
In  addition  to  his  other  duties  he  naturally  had  charge  of 
the  books  of  the  corporation  in  which  all  transactions,  in- 
volving either  debit  or  credit^  are  usually  recorded.  These 
books  he  states  that  he  resorted  to  before  verifying  the  com- 
plaint. The  previous  secretary  showed  the  entire  absence 
of  any  counterclaim  while  he  remained  an  officer  of  the 
company,  which  was  as  late  as  the  last  item  in  the  account. 
The  present  secretary,  with  the  books  before  him,  states 
that  he,  too,  knows  of  no  counterclaim.  This  was  surely 
sufficient  to  confer  jurisdiction  upon  the  judge  who  granted 
the  attachment  It  was  certainly  some  evidence  of  the  ab- 
sence of  any  such  counterclaim.  And,  unless  it  was  neces- 
sary to  add  the  testimony  of  all  the  other  officera  of  the 
company  to  their  ignorance  of  any  such  counterclaim,  it  was 
reasonably  sufficient.  We  have,  in  fact,  no  doubt  from  affi- 
davits  presented,  without  contradiction  or  explanation,  that 
the  plaintifiE  is  entitled  to  recover  from  the  defendant  the 
amount  claimed  over  and  above  all  counterclaims. 

The  brder  appealed  from  should  therefore  be  affirmed, 
with  costs.  * 

*  The  following  memorandum  was  filed  May  18,  1891,  on  mak- 
ing the  decision  appealed  from: 

Lawbezicb,  J.— In  this  case  the  particulars  of  the  claim  for 
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£.  W.  BUM  Co.  V.  Opera-glaaa  Bupply  Co. 
Pattebbon,  J.9  ooDcnrred. 

Van  Bbunt,  P.J.  {dissenting). — I  dissent  I  do  not 
think  that  the  affidavit  was  a  compliance  with  the  provisions 
of  the  Code. 

All  that  the  case  of  Bnell  v.  Van  Camp  decides  is  that 
such  an  affidavit  conferred  jarisdictiou  upon  the  court  be- 
low, and  as  in  such  a  case  that  court  has  no  power  of  review, 
it  affirmed  the  order;  but  the  general  term  may  re  vie  w, 
and  should  review,  even  where  jurisdiction  has  been  ob- 
tained; and  when  such  jurisdiction  has  been  improperly 
exercised  they  should  reverse. 

In  the  case  at  bar  the  provision  of  the  Code  has  not  been 
complied  with,  and  as  an  attachment  is  an  extreme  remedy, 
its  issuance  is  justified  only  when  the  letter  and  spirit  of 
statutory  requirement  are  complied  with. 

which  judgment  is  demanded  in  the  complaint  are  set  forth  in  the 
schedule  thereto  annexed.  The  secretary  and  treasurer,  Mr.  Porter, 
states  in  his  affidavit  that  he  was  at  all  the  times  mentioned  in  the 
complaint  the  treasurer  and  secretary  of  the  plaintifE,  and  that  he 
has  personal  knowledge  of  all  the  matters  stated  in  the  complaint, 
and  that  all  the  allegations  thereof  are  true  to  his  knowledge.  He 
also  states  that  the  account  correctly  states  the  dates,  the  amounts, 
kinds  of  goods  sold,  the  Yalue  thereof,  and  also  the  amount  of  all 
payments  made  thereon  by  the  defendant.  His  affidarit  is  supple- 
mented by  that  of  the  present  secretary.  From  the  position  which 
Porter  held  as  treasurer  it  is  evident  that  he  could  hare  had  knowl- 
edge of  all  the  facts,  and  as  he  swears  to  positive  knowledge,  the 
case  does  not  fall  within  the  cases  cited  by  the  defendant's  oounseL 
Motion  denied,  with  costs. 
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HILL,  JRESPONDBasrr,  v.  KNIOKERBOOKER  ELEOTRIO 
LIGHT  AND  POWER  CO.,  Afpbllaht. 

SxrPBEICB     COVTBT,    FiBST    BBPASTBiZIlT,   GsNXBAI.     Tb&U  ; 
JUNB,  1891. 


AUaehmen^'''ichen  qffida/tiU  auffident  in  action  upon  amgned  daim. 

Where  in  an  action  upon  two  claiins,  one  of  which  was  assigned,  an 
attachment  was  issued  upon  an  affidavit  stating  the  facts  as 
within  the  plaintiff's  knowledge,  and  also  showing  that  at  the 
time  the  assigned  claim  accrued  the  plaintiff  was  in  the  employ 
of  the  defendant, — Eddy  that  there  was  reason  for  concluding 
that  the  plaintiff  had  in  {his  manner  obtained  such  knowledge 
concerning  the  rendition  of  the  serrice  by  the  assignor  as  en- 
abled him  to  make  the  statement  concerning  it  which  were  con- 
tained in  his  affidavit;  that  when  that  may  be  assumed  to  be 
the  case,  the  positive  affidavit  of  the  assignee  may  be  reasonably 
accepted  and  acted  upon  atf  the  foundation  of  an  attachment. 

Where  upon  an  appeal  from  an  order  denying  a  motion  to  vacate  an 
attachment,  the  attachment  formed  no  part  of  the  papers  upon 
appeal^  and  the  affidavit  upon  which  it  was  granted  was  defec- 
tive in  omitting  to  state  to  whom  the  claim  constituting  one  of 
the  causes  of  action  was  assigned,  but  the  complaint  averred  that, 
the  assignment  was  made  to  the  plaintiff, — Hdd^  that  it  could 
not  be  said  that  the  attachment  was  issued  on  the  affidavit  alone ; 
that  as  the  complaint  was  sworn  to  on  the  same  day,  it  may  be 
assumed  to  have  been  before  the  justice  at  the  time  he  sub- 
scribed the  attachment,  and  that,  therefore,  the  attachment  was 
supported  by  sufficient  proof. 

(i>00u20i/tme28, 1891.) 

Appeal  by  the  defendant  from  an  order  denying  a  mo- 
tion to  vacate  an  attachment  against  its  property,  procared 
by  the  plaintiff  in  this  action.* 

*  When  making  the  decision  appealed  from,  the  justice  holding 
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^01  •.  Knickerbocker  Electric  Light  and  Power  Ca 

The  facts  are  stated  in  the  opinion. 

Abraham  Chrvber  {Chrvber  it  Langdon^  attornejB),  for 
defendant,  appellant 

John  A.  Amundson  {Amtmdson  &  Woody  attorneys),  for 
plaintiff,  respondent. 

DAinsLs,  J. — The  attachment  has  been  issued  for  two 
different  demands,  one  owing  to  the  plaintiff  directly,  and 
the  other  acquired  by  assignment  They  have  been  sup- 
ported by  the  plaintiff's  affidavit,  and  sufficiently  so,  too,  as 
to  the  demand  owing  to  him  personally.  But  that  part  of 
the  affidavit  devoted  to  the  assigned  demand  is  objected  to 
as  insufficient,  for  the  reason  that  it  has  not  been  stated  that 
the  facts  mentioned  in  it  were,  or  could  have  been,  known 
to  him.  They  are  generally  stated  as  facts  within  the  plain- 
tiff's knowledge  and  in  no  sense  depending  on  his  informa- 
tion. 

But,  in  support  of  the  conclusion  that  they  were  within 
bis  knowledge,  is  the  circumstance  that  the  plaintiff  was  in 
the  employment  of  the  defendant  during  the  time  when  the 
assigned  demand  mainly  accrued,  he  having  left  the  employ- 
ment on  the  twenty- ninth  day  of  Kovember,  1890,  and  the 
assignor  on  the  sixth  of  the  following  month  of  December. 
The  services  in  each  instance  are  stated  to  have  commenced 
on  the  same  day.  And  while  they  were  rendered  in  differ- 
ent pursuits,  still  there  is  reason  for  concluding  that  the 
plaintiff  had  in  this  manner  obtained  that  knowledge  con- 
eerniii'^  the  rendition  of  the  services  of  the  assignor  as  en- 
special  term  filed  the  foUowing  memorandom  of  his  reasons  for 
denying  the  motion: 

Ingbahaic,  J.— It  does  not  appear  that  the  plaintiff  who  made 
the  affidavit  did  not  have  personal  knowledge  of  aU  the  facts  sworn 
to  by  him.  He  swears  positively  to  the  employment  of  his  assignee 
and  the  services  rendered.  I  think  the  affidavit  sufficient  Motion 
denied,  $10  costs. 


r 
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abled  him^to  make  the  statements  concerning  it  which  are 
contained  in  his  affidavit.  And  when  that  may  be  assumed 
to  be  the  state  of  the  facts,  the  positive  affidavit  of  the  as- 
signee may  be  reasonably  accepted  and  acted  npon  as  the 
foundation  for  an  attachment  (Am.  Exchange  B'k  v.  Yoi- 
sin,  44  jHtm,  86,  and  Crowns  v.  Vail,  61  Id.  204,  support 
this  ruling). 

The  affidavit  is  defective  in  omitting'  to  state  to  whom 
the  assignment  was  made.  But  the  attachment  forms  no 
part  of  the  papers  on  the  appeal,  and  it  cannot,  therefore,  be 
said  that  it  was  issued  alone  upon  the  affidavit.  The  com- 
plaint was  sworn  on  the  same  day,  and  may  be  assumed  to 
have  been  also  before  the  justice  at  the  time  when  he  sub- 
scrTbed  the  warrant  of  attachment.  And  that  avers  the  as- 
signment to  have  been  to  the  plaintiff,  which  supplies  this 
omission  in  the  affidavit  itself.  The  attachment  has  in  this 
manner  been  sufficiently  supported,  and  the  order  should  be 
affirmed,  with  $10  costs  and  the  disbursements  on  the 
appeal. 


Van  Beunt,  P.  J.,  concurred. 


WILDMAN,  Appellant,  v.  GELDER,  Respoistoent. 

SuPESBCE  Court,  FibstDepabtscent,  Genbbax Teem;  June, 

1891. 

§  636  et  seq. 

AUadimenJ^-^henfraudvJent  ditpoiition  of  property  iuffleiently  shown. 

Where  in  support  of  an  attachment  it  was  shown  that  the  defendant 
had  agreed  to  pay  the  plaintiff  as  trustee  for  a  corporation  a  cer- 
tain sum  of  money  provided  the  companjr  delivered  to  him 
its  check  for  the  same  amount  upon  an  indebtedness  of  the 
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company  to  him,  md  that  the  check  of  the  company  should  ba 
used  and  applied  by  him  to  pay  his  own  check  deliTered  to 
the  plaintiff  as  trustee,  and  that  he  gave  his  check  to  the 
plaintiff  and  reoeired  a  check  of  the  company,  but  instead  of 
using  it  to  pay  his  own  check,  he  stopped  payment  thereof  and 
otherwise  appropriated  and  disposed  of  the  check  made  and  de- 
liTered  to  him  by  the  company, — Mdd^  that  there  was  sufficient 
eridence  that  the  defendant  had  disposed  of  his  property  with 
intent  to  defraud  the  plaintiff  to  sustain  the  attachment 

To  entitle  a  creditor  to  an  attachment  on  the  ground  that  his  debtor 
has  disposed  of  his  property  with  intent  to  defraud  his  creditors, 
the  law  does  not  require  the  diBposition  of  all  the  debtor's  prop- 
erty or  of  any  particular  portion  of  it,  nor  is  it  necessary  that  the 
intent  be  to  defraud  more  than  one  creditor. 

{Decided  June,  1891). 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York 
coanty  special  term,  vacating  an  attachment  issued  in  this 
action. 

The  facts  are  stated  in  the  opinion. 

Edward  Lyman  Short  and  Jvliaai  T.  DameSy  (DameSj 
Shorty  <t  Townaendy  attorneys),  for  plaintiff,  appellant 

J.  E.  EustiSy   for  defendant,  respondent 

Daniels,  J. — The  attachment  wasissned  on  the  ground 
that  the  defendant  had  assigned  and  disposed  of  property 
with  the  intent  to  defrand  the  plaintiff,  his  creditor. 

To  establish  this  recital  it  was  proved  by  the  affidavits 
that  the  defendant,  as  a  stockholder  in  the  Hat  Sweat  Man- 
ufacturing Company,  had  agreed  to  pay  an  assessment  to 
the  plaintiff,  as  trustee  for  the  company,  amonnting  to 
twelve  hundred  dollars,  provided  the  company  would  de* 
liver  to  him  its  check  for  the  same  amount  upon  an  indebt- 
edness of  the  company  to  him,  and  that  the  check  of  the 
company  should  be  used  and  applied  by  him  to  pay  his  own 
check  delivered  to  the  plaintiff  as  trustee,  and  on  the  faith  of 
which  the  latter  agreed  to  and  did  pay  the  assessment  for 
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the  defendant.  He  made  and  delivered  his  check  to  the 
plaintiff^  dated  July  28^  1890,  bat,  at  hia  request,  its 
presentment  for  payment  was  delayed  until  the  29th  of  the 
following  month,  to  enable  the  defendant  to  meet  and  pro- 
vide for  the  payment  thereof  by  the  check  of  the  company, 
which,  on  that  day,  was  made  and  delivered  to  him,  to  be 
used  in  that  manner  by  him.  Bnt,  instead  of  using  the 
check  received  by  him  for  that  object,  he  stopped  the  pay- 
ment of  his  own  check  which  he  had  made  and  delivered  to 
the  plaintiff,  and  otherwise  appropriated  and  disposed  of 
the  check  made  and  delivered  by  the  company  to  him. 
These  were  substantially  simultaneous  transactions,  result- 
ing in  a  fraud  upon  the  plaintiff.  He  had  been  induced  by 
the  defendant  to  hold  his  check  until  he  received  the  com- 
pany's check  for  the  same  amount  which  was  delivered  to 
him  to  be  used  only  to  meet  his  own  check  delivered  to  the 
plaintiff.  And  when  he  received  the  company's  check  he 
stopped  payment  to  the  plaintiff,  and  used  the  company's 
check  for  another  object.  These  facts  create  the  presump- 
tion that  the  defendant  all  along,  and  when  he  received  the 
company's  check,  intended  to  defraud  the  plaintiff,  by  in- 
ducing him  to  pay  the  assessment  to  the  company,  with  the 
assurance  that  he  would  hp  reimbursed  by  the  company's 
check,  but  which,  when  it  should  be  received,  he  would  ap- 
propriate to  a  different  object,  and  which  he  finally  did. 
They  warrant  the  conclusion  that,  in  the  disposition  of  the 
check,  the  defendant  intended  to  defraud  the  plaintiff. 

It  is  undoubtedly  the  law  that  the  intent  to  make  a 
fraudulent  disposition  of  the  debtor's  property  must  not 
only  be  averred,  bnt  it  must  also  be  supported  by  the  facts 
(Fleitman  v.  Sickle,  13  iT.  Y.  State  Reporter,  399 ;  Morris 
V.  Talcott,  96  iT.  T.  100,  107;  Bump  v.  Dehany,  12  JV.  T. 
Bupp.  901).  But  these  facts  are  reconcilable  with  no  other 
interference  than  that  the  defendant  did  intend  to  defraud 
the  plaintiff  in  the  disposition  which  he  made  of  the  com. 
pany's  check.  It  was  received  upon  a  disputed  claim  of 
indebtedness,  to  be  used  for  a  special  object,  and  at  once 
Vol.  XXI.— 10. 
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diverted  by  the  defendant  to  another,  which  neceaaariJy  had 
the  efEect  of  defrauding  the  plaintiff  ont  of  the  nae  to  which 
the  check  had  been  apecially  devoted. 

To  entitle  the  creditor  to  an  attachment  for  this  dispoai* 
tion  of  the  debtor's  property  the  law  does  not  require  the 
disposition  of  all  the  debtor's  property,  or  any  particular 
portion  of  it,  to  defraud  his  creditors,  but  it  has  been  pro- 
vided in  case  it  shall  be  made  to  appear  that  the  debtor  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dis> 
pose  of,  or  secrete  property,  with  intent  to  defraud  his 
creditors  {Code  Oivil  Pro.  §  636,  sub.  2 ;  Taylor  v.  Myers, 
34,  Mo.  81). 

The  check  delivered  to  him  was  property,  and  the  in- 
tent to  defraud  the  plaintiff  by  its  disposition  is  very  fully 
disclosed  by  the  facts  which  the  affidavits  maintain.  And 
he,  as  a  creditor,  is  as  much  within  the  spirit  of  this  provis- 
ion as  two  or  more,  or  any  other  number  of  the  debtor's 
creditors  would  be  whom  he  intended  to  defraud  by  the  dis- 
position  of  any  part  of  his  property  (Sherrill  v.  Beach,  37 
Ark.  560;  Correy  v.  Lake,  Deady,  U.  S.  Rep.  469), 

The  order  should  be  reversed,  with  $10  costs  and  the 
disbursements,  and  the  motion  denied. 


Lahbebt,  J.,  concurred. 
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GALLE  et  aLj  Bespoistdbntb,  v.  TODE  et  oZ.,  AppELUkiirrs. 

SuPBSMB  CouBT,  FiBST  Depasti£ent     Genbbal    Tsbm; 
June,  1891. 

§  635  et  eeq. 

Attaehment^-when  properly  (frcmtsdangratmdthat  dtfenda/nU  haoe  du- 
patei  of  their  property  with  intent  to  d^aud  their  ereditor9,     * 

Where  the  eridenoe  upon  which  an  attachment  was  granted  showed 
that  the  defendants  had  transferred  their  property  to  a  corpora- 
tion for  the  purpose  of  preventing  their  creditors  seizing  it,  and 
afterwards,  finding  that  that  would  be  ineffectual,  caused  the 
corporation  to  retransfer  it  to  them  and  confessed  judgment  in 
faTor  of  certain  of  their  creditors  who  Issued  executions  thereon 
and  seized  the  property,  and  it  appeared  that  such  confessions  of 
judgment,  although  given  for  debts  actually  owing  were  made 
for  the  purpose  of  forcing  the  other  creditors  of  the  defendant 
to  agree  to  a  settlement  because  the  property  was  placed  beyond 
their  reach, — JSsld,  that  the  attachment  was  properly  granted 
and  should  be  sustained :  that  to  support  the  confessions  of  judg- 
ment it  was  necessary  that  they  be  given  for  a  honajfide  purpose. 

iDeeided  June,  1891.) 

Appeal  by  the  defendants  from  an  order  of  the  New 
York  county  special  term,  denying  a  motion  to  vacate  an 
attachment  issued  against  their  property.* 

*  The  motion  to  vacate  this  attachment  was  heard  and  determined 
at  special  term,  with  a  motion  to  vacate  an  attachment  issued  on  sim- 
ilar papers  in  an  action  brought  by  Fischer  et  al,  against  the  same 
defendants.  An  appeal  was  also  taken  from  the  order  entered  in  the 
action  brought  by  Fischer  etdl,j  denying  the  motion  to  vacate  the 
attachment  issued  therein,  and  by  stipulation  of  counsel,  that  appeal 
is  to  abide  and  be  determined  by  the  appeal,  the  opinion  on  deter- 
mining which  is  above  reported. 

At  the  same  time  that  said  motions  were  made  at  special  term,  a 


148  CIVIL  PROCEDURE  REPORTS. 

Gftlle  •.  Tode. 
The  facts  are  stated  in  the  opinion. 

K  J.  Meyers  {HaAn  <£  Myere^  attorneys),  for  defend-- 

ants,  appellants. 

motion  was  made  to  oontiaue  a  temporary  iDJunction  in  third  action 
brought  by  Galle  et  al.  against  the  satne  defendants  and  otheri,  to  set 
aside  judgments  entered  in  fsTor  of  some  of  the  defendants  tiierein 
on  the  confessions  of  the  defendants,  Adolph  Tode  and  WulUiig,  and 
also  to  set  aside  the  executions  issued  therein.  This  motion  also 
determined  with  the  other  motions,  and  the  order  entered  thereon 
was  duly  appealed  from  by  the  defendant  A  report  of  the  decision 
of  the  general  term  on  such  appeal  will  be  found  pet^  p.  15d. 

The  following  is  the  opinion  (entitled  in  said  three  actions)  died 
by  the  justice  who  held  the  special  term  on  determining  said  three 
motions  (April  21,  1891) : 

Pattbbsoit,  J.— There  are  three  motions  in  these  cases  before 
the  court,  and  two  of  them  are  made  by  the  defendants,  who  ask  to 
set  aside  attachments  which  were  issued  against  their  property,  and 
the  third  is  made  on  behalf  of  the  plaintifb  in  one  of  the  cases  to 
continue  an  injunction  pmdenU  lite  restraining  the  sheriff  and  others 
from  disposing  of  property  during  the  pendency  of  one  of  the  suits, 
such  suit  being  brought  in  aid  of  the  attachments  which  it  is  now 
sought  to  Yacate. 

The  situation  of  the  parties  respecting  the  subject-matter  of  the 
suits  is  as  follows :  The  plaintiffs  herein  are  creditors  of  the  firm  of 
Tode  Brothers.  The  defendants  Matteme,  Leri,  Amelia  Tode  and  oth- 
ers are  creditors  of  Tode  Brothers,  in  whose  faror  that  firm  have  con- 
fessed judgments,  and  the  sheriff  is  in  possession  of  property  of  the 
debtors  upon  levies  made  under  the  executions  on  the  confessed  judg- 
ments. The  plaintiffs  in  these  actions  claim  that  the  confessions  of 
judgments  were  fraudulent,  in  the  sense  that  they  were  part  of  a  scheme 
to  giTe  a  seeming  preference  to  the  persons  in  whose  favor  they  were 
confessed,  and  that  this  was  done  in  violation  of  an  agreement  between 
the  debtors  and  the  creditors,  that  the  property  should  be  assigned 
f of  the  equal  benefit  of  all  the  credftors,  and  it  is  alleged  that  there 
was  an  agreement  made  between  the  debtors  and  those  creditors  in 
whose  favor  judgments  were  confessed,  that  all  the  property  of  the 
debtors  should  be  ti^en  possession  of  nnder  the  executions,  and  that 
if  the  creditors  who  were  not  secured  by  confessions  would  accept  a 
certain  settlement  or  compromise,  the  property  levied  upon  should  be 
restored  to  the  debtors  in  order  that  they  might  go  on  with  their 
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Naihanid  Myers  and  A.  J.  Simpson  {Simpson  dt  Werner^ 
attorneys),  for  plaintifEs,  respondents. 

bqdnesft,  and  if  no  such  agreement  coul4  be  made,  then  the  pkdntifb 
and  others  woold  be  excluded  from  any  participation  in  the  distribu- 
tion of  the  assets  of  the  debtors. 

It  is  charged  that  this  arrangement  was  a  fraud  upon  the  gen- 
eral assignment  act  of  the  state  of  New  York,  and  was  in  direct  con- 
traTcntion  of  the  agreement  between  the  parties  first  referred  to,  and 
that  it  is  a  scheme  devised  to  enable  the  debtors  to  get  control  of  their 
property  and  coerce  the  plaintiffs  and  others  into  a  compromise  of 
their  debts. 

The  presentation  of  the  case  upon  specific  facts  as  alleged,  is  the 
following:  The  firm  of  Tode  Brothers  &  Co.  were  really  insolvent 
before  March,  1891.  On  that  day  they  caused  a  corporation  to  be 
formed  under  the  general  manufacturing  laws  of  the  state  of  New 
York,  and  transferred  to  that  corporation  (the  corporators  consisting 
merely  of  their  representatives)  all  the  real  and  personal  property  be- 
longing to  the  firm.  This  transaction  was  fn^udulent,  and  so  clearly 
so,  that  it  is  not  sought  to  vindicate  it,  nor  to  excuse  it,  and  the  first 
step  in  the  investigation  of  this  case  clearly  establishes  that  in  the 
beginning  of  their  transactions  respecting  the  transference  of  their 
property,  the  whole  purpose  of  these  debtors  was  founded  on  an  ab- 
solute and  confessed  fraud.  With  the  property  in  this  situation,  the 
members  of  the  firm  of  Tode  Brothers  consulted  certain  lawyers  in 
the  city  of  New  York,  and,  upon  the  transaction  being  stated,  they 
immediately  advised  the  debtors  of  the  fraudulent  character  of  the  ^'^ 

scheme.  This  firm  of  lawyers  who  thus  gave  the  advice  happened  to 
be  also  the  private  counsel  of  the  respective  creditors  of  the  firm  in 
whose  favor  the  confessed  judgments  complained  of  have  been  en- 
tered. Here  again  is  presented  a  suspicious  circumstance,  that  of  the 
attorneys  for  both  parties  advising  upon  the  character  of  the  trans- 
action and  assisting  in  the  carrying  out  of  a  scheme  which  would 
eventuate  in  the  protection  of  the  property  for  the  benefit  of  the 
Judgment  debtors. 

Meantime  the  creditors  of  the  firm  had  come  together,  and,  as 
would  appear  from  the  papers,  were  willing  to  condone  the  original 
fraudulent  disposition  of  the  property,  provided  an  assignment  were 
made  for  the  benefit  of  creditors,  with  a  right  to  equal  participation 
in  the  assets  by  all  the  creditors:  and  such  was  the  situation  of  the 
case  at  the  time  the  debtors  went  to  consult  the  lawyers  referred  to. 

Some  of  the  persons  in  whose  favor  judgments  were  confessed 
were  also  trustees  of  the  p9eud4>  corporation,  and  the  whole  of  this 
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Yak  BxunTi  P.J. — The  attaehment  in  this  action  was 
iaaned  upon  the  ground  that  the  defendants  had  aastgued, 
disposed  of,  and  secreted  their  property  with  intent  to  de- 
fraud their  creditors. 

It  was  distinctly  established  that  the  defendants  in  this 
action  were  in  difficulties,  and  desired  to  get  an  extension  of 
time,  and  to  devise  some  plan  by  which  their  property  could 
be  placed  beyond  the  reach  of  their  creditors  in  oixler  that 
they  might  procure  such  extension.  The  formation  of  a 
corporation  was  first  resorted  to  for  the  purpose  of  carrying 
out  this  fraudulent  scheme ;  but  the  defendants  having  been 
informed  by  the  attorneys  for  certain  of  their  creditors  and 
by  their  own  attorneys  that  this  disposition  of  their  prop- 
erty  was  a  fraud  upon  their  creditors  and  could  be  set  aside, 
certain  meetings  were  had  by  the  creditors  and  the  defend- 
ants for  the  purpose  of  seeing  what  could  be  done  under  the 
circumstances ;  and  it  appears  from  the  affidavits  that  the 
defendants  assured  these  creditors  that  nothing  would  be 
done  by  them  towards  giving  one  creditor  a  preference,  and 
that  all  the  creditors  should  be  treated  equally  and  should 
share  pro  rata  under  the  agreement  which  had  been  made 
between  the  creditors  and  the  defendants.  Subsequently, 
the  corporation  retransferred  the  property  to  the  defendants, 
and  thereupon  the  defendants  confessed  judgment  in  favor 
of  certain  of  their  creditors,  and  caused  executions  to  be 

subject  of  the  original  disposition  of  the  sasets,  the  attempt  to  nea« 
tralize  the  effect  of  the  fraud  by  a  retransfer  of  the  property  to  Tode 
Brothers  &  Co.,  and  the  contemporaneous  confessions  of  judgments, 
appear  to  indicate  that  the  whole  scheme  is  one  sotually  for  the  bene- 
fit of  the  debtors,  and  one  which  requires  the  closest  and  most  thor- 
ough examination  by  the  courts  before  it  can  be  allowed  to  stand. 

On  going  over  all  the  papers  in  these  cases,  and  on  all  the  facts, 
they  are  pre-eminently  such  as  require  that  the  injunction  granted  by 
Mr.  Justice  Babbxtt  should  be  msintained  until  the  cause  can  be 
duly  tried  and  the  parties  examined  and  cross-examined. 

The  motion  to  continue  the  injunction  is  granted  and  the  mo^ 
tions  to  Yacate  the  attachments  are  denied,  with  $10  costs  of  each 
motion  to  abide  the  CTent. 
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iaraed  npon  tuch  jadgmenta,  and  then  issned  a  notice  for  a 
meeting  of  their  creditors  at  which  a  statement  of  the  affairs 
of  the  defendants  was  to  be  given  and  a  proposition  for  set- 
tlement would  be  submitted* 

It  needs  but  a  mere  statement  of  these  features  of  the 
case  to  show  the  animus  which  actuated  these  defendants. 

It  is  urged  that  the  defendants  had  a  right  to  prefer  any 
creditor  whom  they  might  see  fit.  This  is  undoubtedly 
true,  if  such  preference  was  honestly  made,  but  if  made  for 
the  purpose  of  forcing  a  settlement  with  the  other  creditors, 
then  it  was  fraudulent;  and  however  bona  Jide  the  debt 
might  be  which  was  due  to  the  creditor,  the  fraudulent  intent 
of  the  parties  confessing  the  judgments  invalidated  the  whole 
proceeding. 

It  appears  distinctly  that  the  sole  object  and  intent  of 
these  parties  was  to  prevent  their  creditors  from  seizing 
npon  their  property.  They  resorted  to  the  scheme  of  a  cor- 
poration first,  and  when  that  was  pronounced  frauduleilt 
then  they  confess  these  judgments,  cover  them  with  execu- 
tions, and  say  to  the  creditors :  ^^  Now  settle.'' 

These  facts  appear  without  dispute ;  and  it  further  ap- 
pears that  these  creditor  were  lulled  to  sleep  by  the  prom- 
ise of  these  debtors  that  they  would  not  prefer  one  creditor 
over  another. 

It  may  be  true  that  the  restoration  of  the  property  of  the 
defendants  by  the  corporation  to  them  restoi'ed  them  to  the 
position  in  which  they  originally  were,  but  they  were  still 
overshadowed  by  the  fraudulent  intent  which  actuated  them 
in  resorting  to  that  scheme  for  the  protection  of  their  prop- 
erty against  their  creditors,  and  naturally  cast  suspicion  upon 
any  of  their  acts  by  which  their  property  was  taken  away 
from  the  legitimate  claims  of  creditors. 

The  learned  counsel  for  the  appellant  seems  to  be  of  the 
opinion  that  because  the  debts  for  which  the  judgment  was 
confessed  were  honafide^  that,  therefore,  the  confessions  can- 
net  be  assailed.    But  the  difficulty  is  that  it  needs  some- 
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thing  elfle  beside  a  bona  fde  debt  in  order  tp  support  the 
confession  of  a  jndgment 

It  is  necessary  that  such  confession  should  be  given  for 
a  hofna  fide  purpose,  and  it  is  clear  from  the  evidence  in  this 
ease,  which  is  undisputed,  that  there  was  an  intent  upon  the 
part  of  these  defendants  to  force  a  settlement  by  placing 
their  property  beyond  the  reach  of  their  creditors. 

We  think,  therefore,  that  the  order  sustaining  the  attach- 
ment should  be  affirmed,  with  costs. 

Dakiels,  J.,  concurred. 


OALLE  et  al^  RB8PONDB2n<8,  v.  TODE  et  al.j  Appbllaiitb. 

SuPBEMS  CouBT,   FiBST  Depabtkent,   Gbnbbal    Tebh  ; 
June,  1891. 

§  602  et  aeg.y  1871  et  aeq. 
Ivjunetion — tohm  aetUmfcTy  in  aid  of  aUaehment  eaniwt  lefnaintaiMd, 

An  action  cannot  be  maintained  by  one  who  has  commenced  an 
action  and  caused  an  attachment  to  be  issued  and  leried  therein 
but  has  not  yet  recoYcred  judgment,  against  judgment  creditoia 
of  the  debtors  to  set  aside  their  judgments  and  the  executions 
issued  thereon.  Such  an  action  is  in  effect  a  creditor's  bili  and 
cannot  be  maintained  by  a  simple  creditor  at  large,  haTing  no 
judgment  or  execution  returned  unsatisfied. 

Bates  V.  Plonsky  (2  N.  T.  Cw.  Pro.  289)  distinguished. 

(Decided  June,  1891.) 

Appeal  by  the  defendants  from  an  order  of  the  New 
York  county  special  term  continuing  a  temporary  injuno- 
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tion  restraining  them  from  enforcing  judgments  in  their 
favor  and  thq  executioDS  issued  thereon.  * 

The  facts  are  stated  in  the  opinion. 

E.  J.  Myer  {Hahn  <k  Myetj  attorneys),  for  defendants, 
appellants. 

Nathcmid  Myers  cmd  A.  J.  Simpson  {Simpson  <k  Wer- 
ner^ attorneys),  for  plaintiffs,  respondents. 

Yan  Bbunt,  P.J. — The  plaintifEs  are  attaching  creditors 
of  the  defendants,  Tode  &  Wnlling,  and  certain  other  de- 
fendants are  judgment  creditors,  by  confession  of  the  de- 
fendants, Tode  &  Wulling,  upon  which  executions  had  been 
issued  to  the  defendants,  the  sherifiEs  of  the  counties  of 
New  York  and  Orange. 

The  plaintiffs,  alleging  said  confessions  to  be  fraudulent, 
have  brought  this  action  in  aid  of  their  attachment,  seeking 
to  have  the  said  confessions  and  judgments  declared  fraudu- 
lent, and  to  have  the  sheriffs  aforesaid  restrained  from  pro- 
ceeding under  the  executions  above  mentioned,  and  asking 
that  the  defendants  account  to  the  receiver,  and  when  a 
judgment  shall  have  been  recovered  by  the  plaintiffs  against 
the  defendants,  Tode  &  Wulling,  in  the  action  in  which  the 
attachment  is  granted,  that  it  be  first  paid  out  of  the  assets, 
property,  and  effects  of  said  defendants,  Tode  &  Wulling. 
In  other  words,  the  plaintiffs  have  brought  a  creditors'  bill 
to  set  aside  these  confessions  of  judgment  upon  the  ground 
of  fraud,  and  to  reach  the  property  which  has  been  levied 
upon  under  the  executions  issued  upon  said  confessions, 
being  simply  creditors  at  large  having  no  judgment  or  exe-' 
cution  returned  unsatisfied. 

That  such  an  action  cannot  be  maintained  has  been  the 

*  See  Oalleft  TOde»  anOSj  p.  147,  and  the  note,  in  which  will  be 
found  the  opinion  of  the  special  term  filed  on  making  the  order 
appealed  from. 
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law  in  this  Btate  certainly  ever  since  tlie  case  of  licElwain 
V.  Willis  (9  Wend.  549).  It  was  recognized  in  the  cases  of 
Adsit  V.  Bntler  (87  N.  T.  585),  Adee  v.  Bigler  (81  N.  Y. 
349),  Carpenter  v.  Osbom  (102  N.  Y.,  558),  and  Olaflin  v. 
Gordon  (39  Hvn^  54).  The  case  of  Thurber  t;.  Blanck  (50 
N.  Y  80)  is  a  direct  anthority  against  the  claim  of  the 
plaintiff. 

The  plaintiffs,  therefore,  are  not  in  a  position  to  main- 
tain this  action  for  equitable  relief,  and  the  order  continuing 
the  injunction  must  be  reversed,  and  the  motion  denied ; 
but,  in  view  of  the  fact  that  the  point  was  not  raised  in  the 
court  below,  or  even  suggested,  and,  as  far  as  we  have  been 
able  to  discover,  not  made"  upon  the  brief  submitted  upon 
this  appeal,  the  reversal  should  be  without  costs. 

Daniels,  J.  {concurring). — ^I  agree  to  the  reversal  of 
the  order  from  which  the  appeal  ha;  been  brought.  The 
injunction  is  not  sustained  even  by  the  case  of  Bates  v. 
Flonsky  (2  N.  Y.  Oiv.  Pro.  389)  whose  chief  design  was  to 
restrain  the  execution  creditors  from  taking  the  proceeds  of 
the  sales  of  the  attached  property  under  executions  which 
had  been  issued  on  the  judgments  attacked  as  fraudulent, 
until  the  right  to  such  proooeda  could  be  determined  by 
action. 
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PAIBMA.Ny  AppBLLAirr,  v.  BBUSH  etal.  ab  Exegutobs, 
ETC.,  OF  John  M0LABEN9  Degsabed. 

SupSBMB  CouBT,  F1B8T   Depabthbnt,   Obnsbal  Tebh  ; 
June,  1891. 

§§  1022,  1023. 

Fkhding^—^hm  rrferee  may  le  rtquvred  to  mate  addUiandl. 

The  court  has  power  to  remit  to  a  referee  before  whom  an  action 
was  tried  his  findings  for  the  purpose  of  having  him  add  to 
them  where  they  are  insufficient  in  form  or  indefinite*  in  sub- 
stance. 

It  $eemi  that  while  findings  originally  insufficient  in  form  or  indefi- 
nite in  substance  cannot  now  be  clarified  upon  the  settlement  of 
the  case,  the  method  of  proceeding  by  motion  to  compel  find- 
ings where  a  referee  refused  to  make  them  at  all  has  not  been 
abolished. 

Gormerly  e.  Mcfilynn  (84  N.  T.  284)  explained. 

It  $eems  that  a  court  at  special  term  has  power  in  the  interest  of  jus- 
tice to  add  to  the  findings  made  by  it  in  determining  a  case 
tried  before  it. 

In  an  action  brought  against  the  personal  representatiYe  of  a  dece- 
dent for  services  alleged  to  have  been  rendered  the  decedent  in 
making  eight  sales  for  him,  a  finding  by  the  referee  that  the 
plaintiff  was  employed  by  the  decedent  in  individual  instances, 
in  some  of  which  he  was  entitled  to  pay  and  that  he  had  been 
paid  in  full,  is  too  indefinite ;  the  referee  should  find  specifically 
on  each  of  the  items  of  the  plaintiffs  demand,  and  then  he 
should  specifically  find  the  amount  paid. 

{Decided  June  12,  1891.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
conntj  special  term,  denying  a  motion  made  by  him  that. 
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this  case  be  sent  back  to  the  referee  before  whom  it  was 
tried  for  farther  findings. 

This  action  was  brought  by  the  plaintiff  against  the 
defendants  as  executors  of  the  last  will  and  testament  of 
John  McLaren^  deceased,  to  recover  commission  for  procur- 
ing certain  sales  for  the  decedent,  eight  in  number,  under 
an  alleged  agreement  made  by  the  decedent 

The  case  was  duly  referred  for  hearing  and  determina- 
tion, and  the  referee  found  that  the  plaintiff  was  employed 
by  the  decedent  in  ^4ndividual  instances,"  in  some  of 
which  he  was  entitled  to  compensation,  and  that  he  had 
been  fully  paid  for  all  his  services.  The  plaintiff  thereupon 
made  the  motion  which  resulted  in  the  order  appealed  from. 

Theodore  B.  Oates^  for  plaintiff,  appellant 

BenQwndn  EsteSy  for  defendant,  respondent. 

Babrbtt,  J. — ^There  is  nothing  in  sections  1022  and  1023 
of  the  Code  of  Civil  Procedure  which  deprives  the  court  of 
power  to  require  proper  findings.  These  sections  un- 
doubtedly change  the  former  practice,  whereby  findings 
originally  insufficient  in  form  or  indefinite  in  substance 
might  be  clarified  upon  the  settlement  of  the  case.  This 
was  all  that  was  decided,  in  Gornierly  i>.  McGlynn  (84  N. 
Y.  284),  where  the  revisors'  note  to  section  1023  was  referred 
to,  and  their  view  was  seemingly  approved  that  the  method 
of  proceeding  by  motion  to  compel  findings  where  the  ref- 
eree refuses  to  make  them  at  all  has  not  been  abolished. 

Cases  where  the  power  in  question  has  been  denied  have 
proceeded  either  upon  a  misapprehension  of  what  was  de- 
cided in  Gormerly  v  McGlynn,  or  upon  a  too  narrow  view 
of  what  was  contemplated  by  sections  1022  and  1023. 

We  have  no  doubt  that  the  special  term  has  power  in 
the  interest  of  justice  to  add  to  the  findings  made  by  it, 
and  we  think  it  equally  clear  that  the  court  may  remit  his 
findings  to  a  referee  for  a  similar  purpose. 
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We  BO  held  in  Schulteis  v.  Mclnerny  {Law  Jour. 
April  22, 1891),*  and  we  Bee  no  reason  for  altering  the  opin- 
ion there  pronounced.  This  is  a  power  which  is  so  far  ifa-* 
herent  that  it  would  require  an  express  prohibition  to 
deprive  the  court  of  its  exercise.  It  is  analogous  to  the 
power  always  exercised  by  the  court  over  its  judgments,  S^-^^ 

records,  and  proceedings  in  the  interest  of  justice.  '"''^ 

In  the  present  case  the  application  should  have  been 
granted.  The  finding  that  the  plaintifiE  rendered  services 
for  the  testator  which  the  latter  paid  in  full  is  too  indefi-  ^^ 

nite  to  raise  the  questions  presented.    The  referee  should  ^  :>:^ 

have  found  specifically  on  each  of  the  items  of  the  plain-  <;^ 

tifPs  demand,  and  then  he  should  have  specifically  found  ;^; 

the  amount  paid.  ^  ^^^ 

The  order  should  be  reversed,  with  costs,  and  the  motion  *  '^ 

granted.  •   ^^ 

Van  Bextht,  P. J.,  and  Pattbeson,  J.,  concurred.  ^C^ 


8CHXJLTEI8,  Bbspondbnt,  v.  McINERNT,  ApFSLLAirr. 

SVFBXMK   COUBT,    FiBST    DBFARTMBirr,    GENERAL    TSBM;  MARCH, 

1891. 

§§  1023,  1028. 

Findinff$—idhat,  thauld  he  eorUained  in  ref&ree'^i  report — when  ease  ient 
lack  far  further  finding e. 

The  facts  found  by  a  referee  before  whom  a  case  is  tried,  whether  at 
the  request  of  one  party  or  of  the  other,  must  be  set  out  in  his 
decision  or  report;  and  where  all  the  facts  found  by  him  are  not 
included  in  his  report,  it  is  irregular. 

Where  the  report  of  a  referee  before  whom  an  action  was  tried  did 
not  contain  all  the  facts  found  by  him, — Hdd^  that  the  case 
should  be  sent  back  to  him  in  order  that  he  might  make  a  re- 
port containing  all  the  facts  found  by  him. 


ijS 


^^\ 


*  As  this  case  has  not  been  reported  in  the  regular  series  of  >:.{ 

supreme  court  reports,  but  the  decision  is  merely  noted  (see  59  Bun, 
026),  we  here  report  it  >^ 
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Where  sn  order  to  ihow  cftoie  why  a  referee^a  report  should  not  be 
set  Mide  aaks  for  tuch  other  and  further  relief  ae  may  be  juft, 
the  coorty  under  this  last  proTision  of  the  order,  has  authority  to 
direct  that  the  case  be  sent  back  to  the  referee  in  order  that  he 
may  make  a  correct  report. 

(Deeided  March,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New  York  eouaty 
•pedal  term,  denying  a  motion  to  set  aside  a  report  of  a  referee  be- 
fore whom  this  case  was  tried. 

The  facts  are  stated  in  the  opinion. 

Eanry  Wehle,  for  plaintiff,  appellant. 

Toum$end  WandsUj  for  defendant,  respondent. 

Yah  Brtjht,  P.J. — It  is  conceded  upon  the  papers  submitted 
upon  this  appeal  that  the  referee  did  not  include  in  his  report  all 
the  facts  found  by  him.  This  clearly  made  his  report  irregular,  be- 
cause, by  section  1022  of  the  Code,  it  is  provided  that  the  decision 
of  the  court,  or  the  report  of  the  referee  upon  the  trial  of  the  whole 
issue  of  fact,  must  set  out  the  facts  found  and  the  conclusions  of  law. 

This  is  an  express  direction  that  the  facts  found  must  be  set  out 
in  the  decision  or  report,  and  the  reason  for  this  is  apparent,  because 
an  appeal  may  be  taken  and  such  appeal  founded  upon  errors  con- 
tained in  the  report  itself,  viz. :  that  the  conclusions  of  law  do  not 
follow  from  the  facts  found  by  the  referee;  and  in  order  that  the 
appellant  may  bring  up  this  question,  it  is  necessary  that  there 
should  be  contained  in  the  report  or  decision  all  the  facts  found. 

An  inspection  of  section  1028  reinforces  this  view,  as  it  is  there 
provided  that  either  party  may  request  findings  of  fact,  and  the  ref- 
eree is  bound  to  mark  on  the  margin  of  the  papers  submitted  his 
rulings  upon  such  requests,  which  papers  may  be  returned  to  the 
parties,  and  never  enter  into  the  judgment  roll,  and  only  come  be- 
fore the  court  as  part  of  the  case,  if  a  case  is  made  and  annexed  to 
the  judgment  roll. 

Therefore,  it  is  apparent  from  this  section  also  that  the  facts 
found  by  the  referee,  no  matter  whether  at  the  request  of  one  side 
or  the  other,  must  be  incorporated  in  his  report 

This  court  has  repeatedly  refused  to  entertain  appeals  where  it 
appeared  that  this  provision  of  the  Code  had  not  been  complied  with. 

We  think,  therefore,  that  the  case  should  have  been  sent  back  to 
the  referee  in  order  that  he  might  make  a  report  complying  with 
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the  proTuions  of  the  Code,  including  therein  all  the  facts  found  by 

It  ij  true  no  such  relief  waB  mkiod  specifically  in  the  order  to 
ehow  cause ;  but  the  order  asked  for  such  further  or  other  relief  as 
might  be  just,  and  under  this  proTision  the  court  had  authority  to 
make  the  order  suggested.  ^ 

It  appearing  that  the  respondents  haye  offered  to  the  appellant 
to  make  «ucb  an  order,  the  reversal  of  the  order  in  the  court  below 
abould  be  without  cost,  and  an  order  should  be  made  sending  the 
case  back  to  the  referee,  in  order  that  he  may  make  a  report  in  which 
eball  be  included  all  the  facts  found  by  him. 


Bradt  and  DAinsLS,  JJ.,  concurred. 


PEOPLE  aa;  rd.  WINANS  et  al.,  Appellaotb,  v.  ADAMS, 
Rbspondbnt. 

OousT  OF  Appeals;  Junb^  1891. 

§§  1956,  3253. 

Esstra  allowance — wTun  no  haaii  on  wikith  to  eomptUe. 

In  an  action  brought  in  the  name  of  the  people  upon  the  relation  of 
persons  claiming  to  hold  offices  in  a  religious  corporation,  to 
ouBt  the  defendants  from  such  offices  to  which  the  relators  as- 
serted they  had  been  elected,  where  the  complaint  demanded 
that  each  of  the  defendants  pay  to  the  people  of  the  state  of  New 
York  a  fine  of  $2000,  there  is  no  basis  on  which  an  extra  allow- 
ance can  be  granted  defendants  upon  the  dismissal  of  the  com- 
plaint. 

Jn  such  ease,  the  cause  of  action  or  claim  set  forth  in.  the  complaint 
was  the  intrusion  of  the  defendants  into  the  offices,  and  the  fine 
was  a  mere  incident  which  might  or  might  not  follow  the  suc- 
cess of  the  action  resting  wholly  in  the  discretion  of  the  court 
with  reference  to  the  facts  and  circumstances  of  the  case,  and 
farms  no  part  of  the  cause  of  action. 

M  uemt  that,  in  such  a  case,  it  is  not  necessary  to  demand  the  pay- 
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ment  of  the  fine  in  the  complidDt,  but  that  the  oomt  could  im- 
pose  it  whether  demanded  or  not  upon  a  proper  state  of  facta. 

People  ex  rd.  Winans  e.  Adams  (20  K  T,  do.  Pro.  IWS)  rerersed. 

{Deeidsd  Jum  28,  1B9L) 

Appeal  by  relators  from  an  order  of  the  general  term  of 
the  supreme  court  in  the  firat  department,  a£Srming  an 
order  of  the  New  York  county  special  term,  granting  the 
defendants  an  extra  allowance  of  $850, 

The  facts  are  stated  in  the  opinion. 

WiUiam  H,  Amoux  {Charlea  F.  Tabor ^  attorney-gen- 
eral) for  relators,  appellants. 

Hoffma/n  Miller  {Miller j  Peckham  dk  Dixofiy  attorneys) 
for  defendants,  respondents. 

O'fisiEN,  J. — ^This  was  an  action  brought  by  the  attor. 
ney-geiieral  under  §§  1948  and  1949  of  the  Code  of  Civil 
Procedure.  The  complaint  alleges  that  on  the  7th  day  of 
April,  1890,  the  relators,  ten  in  number,  were  duly  elected, 
respectively,  wardens  and  vestrymen  of  the  church  of  the 
Holy  Nativity,  a  Protestant  Episcopal  church  in  the  city  of 
New  York. 

That  the  defendants  Adams  and  Townsend  unlawfully 
intruded  into  the  office  of  warden  and  the  other  defendants 
into  the  office  of  vestrymen  of  said  church,  and  were  unlaw- 
fully holding  these  offices  in  violation  of  the  rights  of  the 
relatoi-s.  Judgment  was  demanded  that  the  defendants 
were  not  entitled  to  tlie  office  into  which  they  respectively 
had  intruded,  and  that  they  be  ousted  and  excluded  there- 
from, and  that  the  relators  be  put  in  possession  of  the  offices 
to  which  they  were  respectively  elected  as  alleged.  Costs 
were  demanded  against  the  defendants,  and  that  each  of 
them  pay  to  the  people  of  the  state  of  New  York  a  fine  of 
$2000.  On  the  trial  the  complaint  was  dismissed,  with 
costs,  and  an  order  made  granting  the  defendants  an  extra 
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allowance  of  $350.  The  only  basis  for  the  allowance  was 
the  demand  that  each  defendant  be  fined  $2000,  and  as  there 
were  ten  defendants,  it  was  held  that  the  complaint  con- 
tained a  claim  against  the  defendants  of  $20,000  in  the 
aggregate.    The  order  has  been  afBrmed  at  general  term. 

The  only  question  presented  by  the  appeal  is  whether 
the  court  had  power  to  grant  an  allowance  in  the  action. 
Section  3253  of  the  Code  of  Civil  Procedure  confers  power 
on  the  court,  in  its  discretion,  to  award  to  the  successful 
party  a  sum  not  exceeding  five  per  centum  upon  the  sum  re« 
covered  or  daimed^  or  the  value  of  the  subject-matter  in- 
volved. And  section  1966  provides  that  in  actions  such  as 
this  the  court  may  in  its  discretion  also  award  that  the  defend- 
ants pay  a  fine  to  the  people  of  the  state  not  exceeding  $2000^ 
and  if  such  fine  is  imposed  execution  may  be  issued  upon 
the  judgment,  and  when  the  fine  is  collected  it  must  be  paid 
into  the  treasury  of  the  state.  The  relators  could  have  no 
interest  in  the  fine,  and  no  one  could  demand  that  it  be 
imposed  as  a  legal  right.  The  cause  of  action  or  claim  set 
forth  in  the  complaint  was  the  intrusion  of  the  defendants 
into  an  office  in  a  domestic  corporation,  from  which  it  was 
sought  to  oust  them,  and  to  put  the  relators  in  possession 
thereof.  The  fine  was  a  mere  incident  that  might  or  might 
not  follow  the  success  of  the  action,  resting  wholly  in  the 
discretion  of  the  court  with  reference  to  the  facts  and  cir- 
cumstances of  the  case.  It  was  no  part  of  the  claim  or  cause 
of  action.  It  was  not  necessary  to  demand  it  in  the  com- 
plaint, as  the  court  could  have  imposed  it  whether  de- 
manded or  not  upon  a  proper  state  of  facts.  By  demanding 
it  the  plaintiff  did  not  change  the  character  of  the  action  or 
engraft  upon  the  complaint  any  element  of  a  pecuniary 
claim  within  the  meaning  of  that  term  as  used  in  the  section 
of  the  Code  above  referred  to.  There  was  no  power  in  this 
case  to  grant  to  the  defendants  an  extra  allowance,  except 
upon  the  basis  of  the  value  of  the  claim  or  subject-matter 
involved  in  the  action  and  litigated  directly  and  not  inci- 
dentally (Atlantic  Dock  Co.  v.  Libby,  45  N.  Y.  499 ;  Adams 
Vol.  XXI. -11. 
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V.  Arkenbni^,  106  Id.  615 ;  Couuj^ty  v.  Bar.  Co.  Bank, 
»S  Id.  404 .♦ 

The  action  was  brought  to  try  the  title  to  certain  elec- 
tive offices  in  a  religiona  corporation.  It  does  not  appear 
that  these  offices  were  of  any  valne  in  themselves,  or  that 
there  were  any  emoluments  or  pecuniary  advantages  at- 
tached to  them,  and  heuce  it  cannot  be  said  that  the  subject- 
matter  of  the  action  was  of  any  valne  whatever.  The  en- 
tirely unnecessary  demand  that  each  of  the  ten  defendants 
be  fined  $2000  was  not  a  claim  that  could  form  the  basis  of 
an  allowance  any  more  than  would  a  request  at  the  trial 
that  the  discretion  of  the  court  in  that  r^ard  be  exerdsed. 

The  order  of  the  general  and  special  terms  should  be 
reversed,  with  costs  in  all  courts. 


All  concurred,  except  Finoh,  J.,  absent 


BILLWILLER  et  al.  v.  MARKS. 

City  Coubt  of  Kew  Yobk,  Special  Term  ;  Auansr,  1891. 

§636. 

AUachmenl — uihm  nonrmgUnce  of  ctnaiUerdaMM  iufficitntl^f  ihown. 

Where  the  affidavit  upon  which  an  attachment  was  issued  w^  made 
by  an  agent  of  the  plaintiff,  who  alleged  that  he  had  full  power 
to  carry  on  hia  business^  and  was  familiar  with  the  transactions 
and  circomstances  set  forth  in  his  affidavit  and  made  the  sales 
and  deliveries,  and  that  plaintifTs  affidavit  was  not  presented 
because  the  pluntiff  was  absent  from  the  state  in  Europe, — JHeid^ 
that  a  positive  statement  in  his  affidavit  that  a  sum  named  was 
due  to  the  plaintiff  from  the  defendant  over  and  above  all  off- 
sets and  counterclaims,  sufficiently  showed  the  amount  due  and 

*8ee  also  Ifoteon  AddUumal  AUowmoei,  8  JIT.  T.  Ow.  Pro,  214. 
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the  non-existence  of  counterclaims;  that  said  statement  was  not 
defectiye  because  it  was  not  qualified  by  the  words  ''  known  to 
him*'  or  ''known  to  plainti^" 

Oribbons  v.  Back  (85  Sun,  543),  Hill  e<  Knickerbocker  Electric  Light 
Co.  (anU^  p.  141),  Lamkin  e.  Douglass  (27  Bun,  518),  Mallary 
«.  Allen  (7  N.  T.  Civ.  Pro.  287),  Bates  v.  Pimstein  (7  Id.  800), 
followed.  Murray  v.  Hankin,  (8  K  T.  do.  Fro.  843)  distin- 
guished and  not  followed. 

(Bedded  Augu^  1891.) 

Motion  by  defendant  to  vacate  an  attachment  iseaed 
herein  against  his  property. 

The  facts  appear  in  the  opinion. 

William  H.  Towvley^  for  defendant  and  motion. 

Campbell  dt  Murphy^  for  plaintiff,  opposed. 

MoCasthy,  J. — ^The  defendant  moves  to  vacate  this  at- 
tachment on  the  original  papers  on  the  grounds : 

I.  That  the  affidavit  having  been  made  by  the  agent  of 
the  plaintiff,  it  must  contain,  among  other  things,  an  aver- 
ment that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein  over  and  above  all  counterclaims  known  to  him,  and 
thatjhe  failure  to  contain  the  words  "  known  to  him  "  are 
jurisdictional  and  therefore  fatal. 

II.  He  submits  affidavits,  and  asked  to  vacate  the  attach- 
ment on  the  merits. 

As  to  the  first  objection,  the  affidavit,  I  think,  is  suffi- 
cient. The  attachment  was  granted  upon  the  complaint, 
and  the  verification  to  the  complaint  as  well  as  the  affidavit 
spoken  of.  In  the  verification  to  the  complaint,  it  is  al- 
leged that  the  plaintiffs  are  absent  in  Europe ;  tliat  the  per- 
son making  the  affidavit  is  the  attorney  and  agent  for  the 
plaintiffs,  with  full  power  to  carry  on  their  business ;  and, 
further,  that  he  is  familiar  with  the  transactions  herein,  and 
the  circumstances  concerning  jthem,  and  had  made  the  sales 
and  delivery.    This  is  stated  as  the  reason  why  the  venfi- 
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cation  is  made  by  the  agent.  The  affidavit  presented  by 
plaintiff  does  not  allege,  as  claimed  by  the  defendant,  that 
the  facts  set  forth  by  him  in  regard  to  the  counterclaim 
^^  are  known  to  deponent."  The  agent  making  the  affida- 
vit, oa  the  contrary,  makes  a  positive  statement  as  follows : 
<^  The  plaintifb  are  entitled  to  recover  the  jnst  and  lawful 
sum  of  $1455.45  from  the  defendant,  over  and  above  all 
offsets  and  counterclaims  due  the  defendant  from  the  firm 
of  Gabriel  Marks  &  Company,  as  against  plaintiff  in  this 
action."  This  is  a  positive  allegation.  The  affiant  then 
proceeds  to  state  the  reasons  why  he  makes  this  positive  al* 
legation. 

It  is  thus  seen  that  the  agent  makes  a  positive  averment 
of  the  necessary  facts,  and  explains,  if  that  was  necessary, 
that  the  plaintiffs  are  in  Europe,  and  that  he  knows  all 
about  the  transaction,  having  sold  and  delivered  the  goods 
to  defendant. 

In  the  case  of  Murray  v.  Hankin  (3  N.  Y.  Civ.  Pro. 
843),  (which  was  decided  in  1883),  cited  and  relied  upon  by 
defendant,  the  affidavit  made  by  the  agent  contained  the 
words  ^^  known  to  deponent."  This  was,  of  course,  fatal,  bnt 
here  we  have  a  positive  statement,  and  ^^  therefore"  not  an 
analogous  case* 

But  it  is  contended  that  the  affidavit  should  have  con- 
tained the  words  '^  known  to  him  "  or  ^^  known  to  the  plain- 
tiffs." 

In  Gribbons  v.  Back  (35  Huriy  643),  Daniels,  J.,  says : 
'*  It  appears  by  the  affidavit  of  the  agent,  that  he  personally 
sold  and  delivered  the  goods  to  the  defendants,  by  which 
the  indebtedness  was  created,  and  that  the  plaintifb  them- 
selves  were  in  no  manner  personally  connected  with  the 
transaction.  The  business  was  carried  on  solely  and  exclu* 
sively  for  them  by  their  agent  in  the  city  of  New  York, 
while  they  resided  in  Great  Britain.  The  agent  was  the 
person,  therefore,  who  had  knowledge  of  all  the  facts  out 
of  which  the  indebtedness  had  arisen,  and  knew  whether 
any  counterclaims  existed  against  it  in  favor  of  the  defend- 
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ants.  And  where  the  person  making  the  affidavit  bears 
SQch  relation  to  the  transaction,  and  possesses  that  degree 
of  knowledge  as  the  agent  is  stated  to  have  had  in  this 
instance,  the  authority  referred  to  assumes  that  he  may 
properly  make  this  affidavit  on  behalf  of  his  principals." 

Section  636  of  the  Code  of  Civil  Procedure  does  not  re- 
quire that  the  affidavit  shall  be  made  by  the  plaintiff  or  by 
one  or  more  of  several  plaintiffs. 

All  that  had  been  required  is  that  the  requisite  facts  shall 
be  shown  by  affidavits  that  the  amount  claimed  is  due  over 
counterclaims,  and  that  may  be  done  by  the  individual 
through  whose  personal  agency  the  property  has  been  sold 
or  the  debts  have  been  otherwise  created,  when  his  princi- 
pals have  in  no  way  participated  in  the  transaction. 

See  also  opinion  of  Daniels,  J.,  in  Hill  v.  Knicker- 
bocker Electric  Light,  etc.,  Co.  (antCy  p.  141). 

Again,  it  is  not  necessary,  in  order  to  sustain  such  affida^ 
vit,  that  the  words  "  known  to  him  "  or  "  known  to  plain- 
tiff "  should  be  used  if  the  affiant,  as  in  this  case,  swears 
positively  to  the  facts.    That  is  sufficient. 

In  Leimkin  v,  Douglass  (27  Suriy  518),  the  court  says: 
^'The  words  'known  to  him'  are  intended  rather  in  relief 
of  the  conscience  of  the  affiant.  One  might  hesitate  to 
state  positively  that  the  amount  claimed  was  due  to  him 
over  and  above  all  counterclaims,  since  some  counterclaims 
might  exist  of  which  the  affiant  had  no  knowledge.  The 
omission  of  these  words,  therefore,  strengthens  rather  than 
weakens  the  affidavit,  nor  can  we  adopt  a  construction  which 
would  render  it  necessary  that  the  affidavit  should  always 
be  made  by  the  plaintiff  and  could  not  be  made  by  an 
agent.  We  must  consider  that  the  intent  is  to  satisfy  the 
court  that  the  amount  claimed  is  really  owing.  Sometimes 
the  agent  of  a  plaintiff  may  know  more  of  a  matter  than 
the  plaintiff  himself." 

If  there  was  any  doubt  in  my  mind,  I  should  be  con- 
trolled by  the  decisions  of  the  general  term  of  this  court. 

In  Mallary  i;.  Allen  (7  Oiv.  Pro.  287)  and  Bates  t^.  Pirn- 
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etein  (7  Id,  800)  it  was  held  in  very  elaborate  opinioDs  that  an 
affidavit  similar  to  the  one  at  issue  was  sufficient,  and  where 
matters  are  positively  sworn  to,  the  court  will  not  infer 
that  they  are  not  within  the  personal  knowledge  of  the 
affiant  (Pierson  v.  Freeman,  77  N.  7.  689). 

All  the  cases  cited  in  favor  of  sustaining  this  attachment 
were  decided  after  the  case  of  Murray  v.  Hankin,  and,  there- 
fore, must  control. 

I  have  carefully  read  the  affidavits  presented,  and  believe 
that  the  defendant  has  fully  explained  his  position  in  this 
matter,  and  that  there  was  no  intention  on  his  part  to  either 
dispose  of  his  property  or  to  cheat  and  defraud  his  credi* 
tors.  He  was  embarassed,  it  is  true,  but  our  best  business 
men  are  sometimes  by  no  fault  of  theirs  placed  in  the  same 
position.  It  would  not  be  said  that  they  were  about  to 
cheat  and  defraud  their  creditors. 

The  motion  to  vacate  the  attachment  is,  therefore^ 
granted  on  the  merits. 


FORRESTER  v.  STRAUSS,  as  Shkeiff,  etc.,  fi  oil. 

Supreme  Couet,  First  Depabthekt,  New  York  Coumtt^ 
Speoial  Term;  September,  189L 

§§  1274, 1277. 

Judgment  hyconfeseion — when  wM — when  execution  iuued&n,  $et  atide-^ 
fD?ien  action  may  he  maintained  hy  iubeeqvent  judgment  creditor 
toeetande. 

Where  from  a  confesaion  of  judgment  it  appeared  that  it  was  given 
for  a  note  of  the  debtors  not  yet  due,  held  by  a  bank,  upon 
which  the  creditor  was  an  indorser,— iziw,  that  it  was  perfectly 
clear  that  there  was  nothing  due  to  the  party  in  whose  favor  the 
judgment   was   confessed;   that  the   judgment  was   entirely 
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tmaathorized,  as  there  was  no  debt  existing  in  favor  of  the 
alleged  creditor  against  the  debtor,  and  it  and  the  execution 
issned  thereon  should  be  set  aside  in  an  action  brought  for  that 
relief  by  a  subsequent  judgment  creditor  of  the  debtor. 

Where  judgment  was  confessed  by  the  maker  of  a  promissory  note 
to  the  holder  thereof,  before  it  was  due,  for  the  amount  thereof,— 
E$H  that  the  confession  was  properly  made,  but  that  an 
execution  issued  thereon  before  the  note  was  due  should  be  set 
aside  upon  application  of  a  subsequent  judgment  creditor. 

An  action  brought  by  a  judgment  creditor  to  set  a^de  judgment 
confessed  by  his  debtor  and  the  execution  issued  therein  is  not 
a  collateral  proceeding,  but  is  a  direct  one,  properly  brought  and 
maintained. 

Jaffray  e.  Sousman  (17  N.  T.  Qw.  Pro.  1)  followed. 

{Decided  S^ft&mber,  1801.) 

Action  brought  by  the  plaintiff  against  the  sheriff  of  the 
dty  and  county  of  New  York  against  one  Strauss,  as  a 
judgment  debtor  of  the  plaintiff,  and  against  three  persons 
in  whose  favor  such  judgment  debtor  had  confessed  judg- 
ments, to  set  aside  said  judgments  and  the  executiona  issued 
thereon. 

The  facts  appear  in  the  opinion* 

Blumenatid  dt  Hirach^  for  plaintiff. 

Addph  L.  Sanger^  for  defendant 

Ingbaham,  J. — By  the  statement  in  the  confession  of 
judgment  in  favor  of  the  defendant  Strauss  it  appears  that 
no  cause  of  action  existed  at  the  time  the  judgment  was 
entered  in  favor  of  the  party  in  whose  favor  the  judgment 
was  confessed. 

The  note  given  by  the  debtor  had  been  discounted  by  the 
bank,  and  was  at  the  time  held  by  the  bank.  It  was  the 
bank  that  was  the  creditor,  and  not  the  indorser  of  the  note. 
No  demand  had  been  made  by  the  bank  against  the 
indorser,  as  the  note  was  not  yet  due,  and  it  did  not  appear 
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tiiat  the  maker  of  the  note  would  not  pay  when  the  note 
waB  dae. 

The  only  obligation  that  the  indoreer  assumed  was  that 
he  would  pay  the  note  if  the  maker  did  not,  and  wtieo  the 
note  became  due  the  bank  who  held  the  note  would  have  a 
cause  of  action  against  the  maker.  If  the  judgment  in 
favor  of  the  indorser  was  sustained,  two  judgments  far  tbe 
same  debt  could  be  entered  against  the  maker,  and  he  would 
be  twice  liable  upon  the  same  obligation. 

It  is  perfectly  clear  that  there  was  nothing  due  to  the 
party  in  whose  favor  the  judgment  was  confessed,  and  that 
the  judgment  was  entirely  unauthorized.  The  same  may 
be  said  as  to  the  judgment  in  favor  of  Trier.  That  note 
had  also  been  indorsed  by  Trier  and  discounted  by  the 
Chemical  Bank,  and  it  was  the  Chemical  Bank  who  would 
be  the  creditor  when  the  note  became  due,  and  not  tbe 
indorser. 

By  section  1274  of  the  Code,  a  judgment  by  confessioD 
must  be  entered  upon  the  written  statement  made  and 
signed  by  defendants  to  the  effect  that  if  the  judgment  to 
be  confessed  is  for  money  due  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  the  debt  aro^,  and 
must  show  that  the  sum  confessed  therefor  is  justly  due  or 
to  become  due. 

Here  upon  the  facts  stated  in  the  written  statement  it 
does  not  appear  that  the  sum  confessed  is  either  justly  due 
or  to  become  due.  There  is  no  debt  existing  in  favor  of 
the  alleged  creditor  against  the  debtor. 

As  to  the  Ehrlich  judgment,  it  appears  that  the  plaintiff 
there  held  a  promissory  note  for  $2000,  which  was  not  doe 
at  the  time  the  judgment  was  entered,  and  under  tbe  pro- 
vision of  the  Code,  a  judgment  could  be  confessed  for  the 
amount  of  the  note,  but  execution  could  not  be  issued  until 
the  debt  became  due  (§  1277). 

This  action  v/a:  brought  to  set  aside  the  execution  upon 
these  three  confessed  judgments.  It  was  not  a  collateral 
proceeding,  and  in  such  action  the  validity  of  the  judgment 
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or  execution  is  not  qneetioned  collaterally,  bnt  whether  l^e 
application  is  made  by  motion  in  the  action  or  by  a  new 
action  brought  for  the  purpose  of  setting  aside  the  void 
execution  or  judgment,  the  proceeding  is  a  direct  one  to 
obtain  relief  from  a  void  or  voidable  judgment  that  prevents 
a  subsequent  judgment  creditor  from  obtaining  satisfaction 
of  his  judgment  out  of  his  debtor's  property. 

It  was  held  in  the  case  of  JafEray  v.  Sousmann  (17  N,  Y. 
Civ.  Pro.  1)  ^^  that  it  is  competent  for  a  subsequent  execu- 
tion creditor  In  a  direct  proceeding  for  that  purpose  as  by 
motion  to  attack  the  execution  for  invalidity,  so  far  as  it 
directs  the  sheriiBE  to  collect  anything  in  excess  of  the  sum 
presently  due  on  the  prior  judgment'*  And  that  case  was 
affirmed  by  the  court  of  appeals  on  the  opinion  of  the 
general  term. 

It  seems  clear,  therefore,  that  plaintiff  in  this  action  is 
entitled  to  judgment  setting  aside  the  judgments  and  execu- 
tions  in  favor  of  Strauss  and  Trier  and  setting  aside  the 
execution  in  favor  of  Dillon,  and  that  the  apparent  liens 
created  by  such  executions  be  adjudged  to  be  subsequent  to 
the  lien  of  the  plaintiff,  and  that  the  defendants  account  for 
the  amount  received  by  them  under  the  said  executions; 
Judgment  to  be  settled  on  notice. 
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GILLMAN,  Rbbpohdkht,  v.  TUCKER,  Appbllaht. 

OoTTBT  OF  Appeals  ;  Octobeb,  1891. 

§1440. 

8hmif*$  idU  of  rmd  prop0rty-^a9iiian  that  HUe  of  grantee  at^  ekaU 

Ife  validf  notwithstanding  judgment  declaring  it  inwiUdf  unleu 

money  paid  by  him  at  eale^  etc.y  it  paid  to  Atm^  it 

unconstitutional — Whon  ttatute  unoonstitv^ 

tional  at  taking  property  teithout 

due  proeeti  of    law. 

The  proTislon  of  secUon  1440  of  the  Code  of  Civil  Procedure,  as 
amended  by  laws  of  1881,  chap.  681«  that  where  the  title  of  it 
grantee  named  in  a  sheriff's  deed  of  real  property  sold  under 
execution,  or  of  his  assignees,  ^*  is  adjudged,  for  any  reason  or 
cause  whatsoever,  to  be  null  and  void  in  any  action  for  that 
purpose  brought  by  the  judgment  debtor  or  his  assignees,  such 
judgment  shall  hare  no  force  or  effect  unless  .  •  .  the  plaintiff 
shall  pay  to  such  grantee  or  his  assignees  the  sum  of  money 
which  was  paid  upon  the  sale,^'  with  interest,  and  the  costs  and 
expenses  of  defending  the  action  in  which  the  judgment  was 
recovered,  and  that  in  the  event  of  the  plaintiff's  failure  to  make 
such  payment,  *'  said  title  shall  be  valid  in  said  grantee,"  vio- 
lates the  provision  of  the  constitution  that  an  owner  shall  not 
be  deprived  of  his  property  without  due  process  of  law,  and  is 
invalid  C^i  tti  M].  The  obvious  intention  of  the  provision  is  to 
take  away  from  the  owner  all  remedy  for  the  recovery  of  his 
property,  except  upon  the  payment  to  his  adversary  of  a  sum  of 
money  which  must  frequently  be  greater  than  the  property 
itself  [ifl],  which  payment  would  not  satisfy  the  liability  of  the 
judgment  debtor  on  the  judgment,  but  must  be  made  as  well 
where  there  is  no  debt  as  where  one  may,  in  fact,  exist  M,  and 
is  not  necessary  for  the  protection  of  the  purchaser  or  a  creditor 
who  redeemed  the  land  from  such  sale  rw],  who  has  another 
adequate  remedy  [4, 90].  Even  assuming  that  it  might  be  lawful 
for  the  legislature  to  impose  a  condition  upon  a  right  of  party 
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to  Biaintain  an  action  to  recover  real  property,  no  such  case  was 
provided  for  by  the  etiktute  P8],  but  instead  it  attempts  to  re- 
verse a  final  judgment  determining  not  only  that  the  property 
to  be  affected  has  been  illegally  sold,  but  that  it  belonged  to  the 
plaintiff  therein,  that  the  defendant  has  no  legal  claim  thereto, 
awarding  costs  to  plaintiff,  and  in  effect  determining  that  the 
defendant  is  not  entitled  to  costs  [7],  and  give  to  the  defeated 
party  the  fruits  of  a  recovery  awarded  to  another  W,  The 
statute  is  also  objectionable  because  of  ambiguity  therein  as  to 
the  time  limited  for  making  the  payment  therein  required  W. 

Gases  in  which  an  owner  of  land  sold  for  taxes  is  required  to  pay  the 
taxes  which  are  a  lien  thereon  as  a. condition  of  maintaining  an 
action  to  recover  the  land,  and  in  which  a  borrower  of  money  at 
usurious  rates  is  required  to  pay  what  is  equitably  du6  before 
maintaining  a  suit  of  equity  to  enforce  a  forfeiture  of  the  secu- 
rities held  by  the  creditor,  distinguished  [8i]. 

The  provisions  of  section  1440  of  the  Code  of  Civil  Procedure^ 
as  amended  by  laws  of  1881,  chap.  681,  that  a  judgment  ad- 
judging null  and  void  the  title  of  the  grantee  named  in  a  sheriff's 
deed  of  property  sold  under  execution,  or  of  his  assignees,  shall 
have  no  force  or  effect,  but  that  the  title  shall  be  valid  in  the 
grantee,  unless  the  plaintiff  shall  pay  to  such  grantee  or  his  as- 
signees the  sum  of  money  which  was  paid  upon  the  sale,  with 
interest,  costs,  etc.,  if  vfdid,  would  not  require  an  order  of  the 
court  to  render  them  effectual  iU  17] ;  such  grantee  would  not  be 
entitled  to  an  order  vacating  the  judgment  W ;  and  it  seems  that 
a  creditor  who  redeemed  the  land  from  the  sale  would  not  be 
entitled  to  the  benefits  of  the  act,  as  he  is  not  within  the  lan- 
guage of  the  act,  and  its  terms  should  not  be  extended  by  con- 
struction [B*  8]. 

Where  a  party  is  excluded  from  the  benefits  of  an  act  by  its  express 
language,  the  court  is  not  at  liberty  to  extend  its  operation  by 
construction  for  the  purpose  of  bringing  him  within  its 
spirit  m. 

The  rights  of  the  parties,  and  the  procedure  where  land  has  been 
sold  under  execution,  stated  W. 

The  statutory  provisions  in  force  at  the  time  of  the  amendment  of 
section  1440  of  the  Code  of  Civil  Procedure,  adding  the  provi- 
sion for  the  payment  by  one  who  had  secured  a  judgment  declar- 
ing an  execution  sale  invalid,  of  the  moneys  paid  by  the  pur- 
chaser or  his  assignees,  and  of  his  costs  and  expenses,  gave  an 
adequate  and  sufficient  remedy  to  all  the  parties  interested 
where  there  had  been  an  illegal  sale  on  execution  W, 
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An  act  of  the  legUlature  which  proyidet  for  an  inyoluntary  transfer 
of  property  from  one  person  to  another  without  due  process  of 
law,  whether  with  or  without  compensation,  is  unconstitutional 
and  void  USj. 

Embury  v.  Conner  (3  2f.  7.  511)  t"],  Cromwell  «.  MacLean  (128  Id. 
474)  [131,  foUowed. 

The  constitutional  ralidity  of  a  law  is  not  to  be  tested  by  what  has 
been  done  under  it,  but  what  may  by  its  authority  be  done  [I'l. 

Stuart  V,  Palmer  (74  N,  T.  188)  followed  m. 

It  »eem$  that  it  is  not  competent  for  the  legislature  to  deny,  for  any 
cause,  a  party  who  hss  been  illegally  deprived  of  his  rights, 
access  to  the  constitutional  courts  of  the  state  for  relief  Cl^J. 

It  furnishes  no  argiunent  in  favor  of  the  legality  of  a  statute  to  say 
that  some  of  the  consequences  following  its  enactmeDt  could 
under  special  conditions  have  been  constitutionally  provided  for 
in  some  other  way  Li^l. 

Where  the  unconstitutional  purposes  of  an  act  are  so  thoroughly 
interwoven  with  the  whole  scheme  of  the  enactment  as  to  render 
it  impossible  to  eradicate  its  objectionable  feature  without 
reconstructing  the  entire  section,  no  part  of  the  act  can  be  sup- 
ported W. 

After  rendition  a  judgment  declaring  a  sale  of  real  property  by  the 
sheriff  under  execution  null  and  void,  becomes  an  evidence  of 
title  and  cannot  be  taken  from  the  plaiotiff  without  destroying 
one  of  the  instrumentalities  by  which  his  title  was  mani- 
fested [^];  a  statute  which  assumes  to  destroy  or  nullify  a 
party ^s  muniments  of  title  is  just  as  effective  in  depriving  him 
of  his  property  as  one  which  bestows  it  directly  upon  an- 
other W. 

An  authority  which  permits  a  party  to  be  deprived  of  his  property 
by  indirection  is  as  much  within  the  meaning  and  spirit  of  con- 
stitution, a  taking  of  property  without  due  process  of  law,  as 
where  it  attempts  to  do  the  same  directly  [87]. 

After  adjudication  the  fruits  of  a  judgment  became  rights  of  prop- 
erty vested  by  the  action  of  the  court,  and  are,  therefore, 
placed  beyond  the  reach  of  legislative  power  to  affect  [301. 

{Decided  October,  1891.) 

Appeal  bj  the  defendant  from  an  order  of  the  general 
term  of  the  superior  court  of  the  city  of  New  York, 
affirming  an  order  of  the  special  term  of  said  court,  deny- 
ing a  motion  made  by  the  defendant  to  have  the  judgment 
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entered  herein  in  favor  of  the  plaintifi  declared  nulf  and 
void. 

On  Maj  20,  1884,  an  action  was  commenced  in  the 
snpreme  conrt  bj  one  Angastos  Prentice  against  the  plain-^ 
tiff  and  one  Andrew  F.  Smythe,  to  recover  the  sum  of 
$1621.98.  In  that  action  an  attachment  was  issued,  which 
was  levied  upon  the  premises  in  question.  On  August  7, 
1884,  judgment  for  $1800.78  was  entered  by  default,  and 
on  November  25,  1884,  execution  was  issued,  in  pursu- 
ance of  which  the  property  was  sold  at  public  auction  on 
March  12, 1885.  It  was  bid  in  by  Augustus  Prentice,  the 
plaintiff  in  the  execution,  who  indorsed  it  satisfied. 

On  March  1, 1886,  Mary  A.  P.  Tucker,  the  defendant's 
mother,  recovered  a  judgment  in  the  supreme  court 
against  the  plaintiff  for  about  $10,000.  From  that  judg- 
ment the  present  plaintiff,  on  March  26,  1886,  appealed  to 
the  general  term,  and  pending  the  appeal,  on  May  28, 
1886,  the  judgment  was  assigned  by  said  Mary  A.  P.  Tucker 
to  the  defendant  herein,  Preble  Tucker.  On  June  10, 
1886,  the  defendant  Preble  Tucker,  under  the  judgment  so 
assigned  to  him  by  said  Mary  A.  P.  Tucker,  redeemed  the 
premises  in  question  so  sold  under  the  judgment  in  favor  of 
said  Prentice,  paying  upon  said  redemption  to  the  sheriff 
the  sum  of  $2145.16^  and  delivering  to  him  a  certificate  of 
the  satisfaction  of  the  said  judgment  against  the  plaintiff  in 
this  action  so  assigned  to  him  by  Mary  A.  P.  Tucker,  and 
on  the  17th  day  of  the  same  month  the  sheriff  conveyed 
the  premises  in  question  to  the  defendant  in  this  action. 

As  soon  as  said  Preble  Tucker  received  the  sheriff^s  deed 
he  instituted  summary  proceedings  to  recover  possession  of 
the  property.  The  plaintiff  herein  thereupon  commenced  an 
action  in  the  superior  court  of  the  city  of  New  York  against 
said  Prentice  and  the  defendant  herein,  to  set  aside  the 
judgment  recovered  by  said  Prentice  against  her  and  all 
proceedings  thereunder,  including  the  redemption  made  by 
the  defendant,  on  the  ground  that  she  was  not  personally 
served  with  the  summons  in  said  Prentice's  action,  and  had 
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not  authorijEed  any  one  to  appear  for  her  therein,  and  that, 
coneeqaentlj,  the  court  was  without  jarifldiction  in  that 
action,  of  her  person.  An  injunction  was  issued  restraining 
the  defendant  from  taking  further  proceedings  to  recover 
the  property.    (See  11  N.  Y.  Civ.  Pro.  810.) 

That  action  resulted  in  a  judgment,  entered  June  14, 
1887,  dismissing  the  complaint,  not  upon  the  merits,  but 
for  the  reason  that  the  plaintiff  had  an  adequate  remedy  at 
law,  by  a  motion  in  the  original  suit.  Said  judgment  was 
affirmed  at  general  term,  Mr.  Justice  Tbuax  dissenting. 
(See  18  N.  T.  Civ.  Pro.  60.) 

In  the  meantime,  in  June,  1887,  the  appeal  from  the 
judgment  recovered  by  Mary  A.  P.  Tucker,  upon  which 
the  defendant's  redemption  proceedings  were  based,  had 
been  heard  at  the  general  term  of  the  supreme  court  in 
the  first  judicial  department,  and  th§  judgment  had  been 
reversed.     (See  45  Hun,  193.) 

The  order  of  reversal  was  subsequently  affirmed  by  this 
court,  upon  appeal  thereto,  and  judgment  absolute  rendered 
against  Mary  A.  P.  Tucker.    (See  121  N.  Y.  189.)* 

After  the  dismissal  of  the  complaint  in  Oilman  against 
Prentice,  the  defendant  Preble  Tucker  again  brought  sum- 
mary proceedings  to  recover  possession  of  said  property, 
and  the  plaintiff  thereupon,  on  July  14, 1887  commenced 
the  present  action. 

The  complaint  contained  the  averments  usual  in  an  action 
to  remove  clouds  on  title,  alleging  that  the  plaintiff  claimed 
the  property  in  fee  simple,  had  been  in  continuous  posses- 
sion for  three  years,  and  asked  for  a  judgment  barring  the 
defendant  from  any  title  or  interest  in  the  property,  of  free- 
hold  or  inheritance,  or  for  a  term  of  years  not  less  than  ten. 

The  defendant  Preble  Tucker  answered  setting  up  the 
sale  under  the  Prentice  judgment,  his  redemption  there- 

*  Other  proceedings  taken  in  that  action,  not  in  any  way  pertinent  to 
the  decision  reported,  will  appear  by  examining  the  reports  of  decci- 
sions  made  on  motions  in  Tucker  v.  Oilman,  published  in  58  JBun,  167, 
aff'd,  121  iT.  T.  714;  also  in  30  Cfo.  Pro.  897. 
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from,  and  the  sherifTa  deed,  and  claimed  title  in  fee  simple 
to  the  disputed  property. 

To  this  the  plaintiff  interposed  .a  reply,  alleging  that  the 
execution  issued  upon  said  judgment  was  null  and  void, 
and,  therefore,  the  sale  passed  no  title  to  the  defendant. 

On  the  trial  it  appeared  that  in  the  action  of  Prentice 
against  Tucker  an  attachment  was  issued  against  the  prop- 
erty  of  the  defendant  therein  and  levied  thereon,  but  that 
nevertheless  the  execution  was  issued  against  the  property 
of  the  defendant  therein  (who  is  plaintiff  herein)  generally, 
and  did  not  provide  that  the  sheriff  should  levy  upon  and 
satisfy  it  first  out  of  the  property  attached. 

The  court  found  that  the  execution  ^'  was  a  void  pro- 
cess, and  that,  therefore,  the  sale  under  that  void  process 
was  also  void  and  of  no  effect,  and,  therefore,  the  defendant 
Tucker  could  and  did  take  no  valid  title  by  reason  of  his 
redemption  from  a  sale  which  was  void." 

Judgment  was  entered  on  this  decision  on  June  11, 
1890,  and  as  no  payment  had  been  made  under  and  pursuant 
to  the  section  1440  of  the  Code  of  Civil  Procedure  by 
the  plaintiff  herein  to  the  defendant  herein,  of  the  monies 
paid  on  the  sale  of  said  property,  the  defendant  herein  on 
July  28,  1890,  moved  at  special  term  of  the  superior  court 
for  an  order  vacating  the  judgment  herein,  and  declaring  it 
null  and  void  because  of  such  non-payment. 

The  motion  was  denied  at  special  term,  and,  the  denial 
thereof  affirmed  upon  appeal  by  the  general  term  where- 
upon the  present  appeal  was  taken. 

On  June  19,  1890,  prior  to  the  making  of  that  motion, 
and  before  the  time  allowed  by  section  1440  of  the  Code  of 
Civil  Procedure  for  the  making  of  the  payment  therein  di- 
rected, the  defendant  appealed  from  the  judgment  in  this 
action  to  the  general  term  of  the  superior  court.  The 
judgment  was  affirmed  by  the  general  terra  without  opin- 
ion (see  36  St  Bep.  1024),  and  an  appeal  taken  from  this 
judgment  of  affirmance  to  the  court  of  appeals,  where  said 
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jndgment  was  also  Affirmed  hj  default,  in  Kaj,  1891,  and 
the  order  of  affirmance  daly  remitted  to  the  court  below. 

Eaek  Cotoen  and  Charles  J.  Hardy  (Tucker;  Eardy  cfe 
Wdinumghi,  attorneys)  for  defendant,  appellant. 

Section  1440  of  the  Code  of  Civil  Procedure  is  not  a  vio- 
lation of  any  constitutional  provision  of  this  State,  or  of  the 
United  States.  ...  By  section  1440,  a  party  having  paid 
and  extinguished  the  debt  of  a  defendant  in  an  ezecu* 
tion  on  receiving  a  deed  of  the  debtor's  land,  the  statnte 
declares  that  if  the  debtor  resumes  the  title  to  the  land,  he 
must  pay  back  the  amount  of  the  debt.  In  other  words 
the  person  paying  the  debt,  in  case  of  the  failure  of  his 
title,  is  given  a  species  of  equitable  lien  on  the  debtor's 
land,  and  is  not  to  be  divested  of  the  title  by  tlie  debtor 
unless  that  lien  is  paid.  This  does  not  take  property  with- 
out compensation,  nor  does  it  deprive  any  one  of  property 
without  due  process  of  law,  nor  does  it  do  anything  else 
that  is  either  criminal,  immoral,  or  unconstitutional. 

In  the  case  of  Mclntyre  v.  Sanford  (2  N.  Y,  Civ.  Pro. 
306),  although  it  was  held  that  this  statute  did  not,  in 
terms,  apply  to  that  case,  because  there  the  sale  was  de- 
clared void  on  account  of  the  fraudulent  conduct  of  the 
purchaser  under  the  execution,  the  court  still  thought 
it  was  right  and  equitable  that  the  execution  debtor  should 
have  to  pay  to  the  purchaser  the  amount  of  the  judgment 
under  which  the  land  was  sold  and  interest,  and  the  judgment 
was  so  modified.  Section  1440,  so  far  as  the  judgment 
debt  is  concerned,  only  makes  it  the  duty  of  the  debtor  to 
do  what,  in  the  Mclntyre  case,  the  court  declared  was  just 

and  equitable Tlie  debt  upon  which  the  action  was 

brought  was  valid.  The  judgment  was  valid ;  the  right  to 
sell  the  land  arose,  not  from  the  execution,  but  from  the 
judgment,  and  the  lien  with  which  the  statute  invests  it. 
The  execution  was  no  more  nor  less  than  a  power  of 
attorney  from  the  judgment  creditor  to  the  sheriff,  giving 
him  the  right  to  sell.    Now,  if  that  power  of  attorney  was 
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defective,  simply  because  of  non-compliance  with  some  pro- 
vision of  the  statnte,  that  was  a  defect  which  coald  be 
remedied  by  the  legisktore  if  it  saw  fit  to  do  so.  ..  •    . 

The  legislature  may  constitutionally  pass  laws  which 
render  valid  and  legal  the  doings  of  public  officers  who 
have  exceeded  their  authority,  although  by  said  law  indi- 
viduals may  be  deprived  of  vested  rights  {SmitVa  Comm, 
on  OonstUutioncd  Chnstrudionj  409).  Where  the  legislature 
mighty  without  any  violation  of  the  constitution,  have 
authorized  certain  conduct  on  the  part  of  public  officers,  it 
may  ratify  and  validate  such  conduct  by  a  subsequent  act. 
(Bell  V.  Vanderbilt,  67  Bow.  Pr.  840;  Ensign  v.  Barse, 
107  N.  Y.  829 ;  Town  of  Duanesburgh  v.  Jenkins,  57  Id. 
177 ;  Horton  v.  Town  of  Thompson,  71  Id.  622 ;  People 
V.  McDonald,  69  Id.  862.  .  .  . 

In  this  connection,  attention  is  called  to  Second  Bevised 
Statutes  375,  section  69,  re-enacted  word  for  word,  in  section 
1480  of  the  Code  of  Civil  Procedure.  That  section  pro- 
vided that  where  the  judgment  was  valid,  but  the  sale  was 
void,  in  consequence  of  some  irregularity  in  the  proceed- 
ings concerning  the  sale  [which  in  this  case],  the  purchaser 
at  the  sale,  or  his  assigns,  may  hold  the  judgment  for  the 
purpose  of  collecting  from  the  judgment  debtor  the  sum 
paid  on  the  sale,  with  interest.  Here  is  an  exactly  analo- 
gous provision  to  that  contained  in  section  1440  of  the  Code, 
which  has  been  the  unquestioned  law  of  this  state  for  over 
sixty  years,  and  it  seems  rather  late  to  question  it. 

Charles  E.  Hughes  and  Oeorge  H.  Fletcher  (Oeorge  S. 
FldcheTy  attorney),  for  plaintiff,  respondent. 

The  amendment  of  1881  to  section  1440  of  the  Code  of 
Civil  Procedure  authorizes  an  unlawful  deprivation  of 
property  and  is  unconstitutional.  .  .  .  The  judgment 
which  the  defendant  now  seeks  to  have  declared  void  was 
valid  when  entered  It  itself  constituted  "  property."  It 
gave  the  plaintiff  a  right  to  recover  a  certain  sum  of  money 
as  costs,  a  right  for  the  conservation  of  which  the  plaintiff 
Vol-  XXI.— Id. 
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f  is  entitled  to  the  protection  accorded  by  the  fundamental 

»  law.    It  was  also  an  important  safeguard  to  the  plaintifPs 

l^  right  to  the  peaceable  possession  to  the  premises  in  contro- 

f  Yersy.    It  is  now  insisted  that  upon  the  expiration  of 

' '  twenty  days,  by  reason  of  the  failure  on  the  part  of  the 

plaintiff  to  make  specific  payments,  without  notice,  without 

judicial  intervention,  simply  by  the  force  of  the  statute,  the 

judgment  was  annulled  and  the  plaintiff's  title  forfeited  to 

the  defendant    The  question  is  whether  it  is  within   the 

power  of  the  legislature  in  this  manner  to  destroy  the 

judgment  and  to  deprive  the  plaintiff  of  her  property. 

We  are  not  aware  that  the  statute  has  been  judiciously 
construed.  It  was  mentioned  in  Mclntyre  v.  Sanford  (2 
N.  Y.  Civ.  Pro.  806),  but  only  to  exclude  the  case  then 
under  consideration  from  its  provisions  upon  the  ground 
that  its  protection  would  not  be  extended  to  a  grantee  who 
had  obtained  a  sheriff's  deed  by  fraud.  .  .  .  The  scheme 

of  the  statute  is  entire To  abrogate  any  part  of  the 

scheme  is  to  destroy  its  harmony,  and  to  defeat  the  general 
purpose  of  the  legislature.  Where  the  void  matter  is  so 
blended  with  the  good  that  they  cannot  be  separated,  or, 
where  the  court  can  judiciously  see  that  the  legislature  only 
intended  the  statute  to  be  enforced  in  its  entirety,  and  that 
by  rejecting  part  the  general  purpose  of  the  statute  would 
be  defeated,  the  court,  if  compelled  to  defeat^he  main  pur- 
pose of  the  statute,  will  not  strive  to  save  any  part.  Lawton 
V.  Steele,  119  N.  T.  226,  2«.  .  .  . 

The  case  falls  directly  within  the  constitutional  inhi- 
bition against  the  taking  of  property  "  without  due  process 
of  law"  (Wilkinson  v.  Leland,  2  Peters^  267 ; .  .  .  Taylor  v. 
Porter,  4  HiU,  140,  147 ;  .  .  .  Westervelt  v,  Gregg,  12 
^.1^.202,212).  .  .  .  If  the  legislature  cannot  take  tbe  prop- 
erty of  A  and  give  it  to  B,  it  cannot  compel  A  to  pay  sums 
that  he  does  not  owe  under  penalty  of  forfeiture  of  prop, 
erty.  It  may,  indeed,  be  said  that  the  legislature  cannot 
enforce  the  payment  of  debts  by  enacting  upon  default  in 
payment  a  forfeiture  of  the  debtor's  property  to  his  creditor* 


VOL.  XXL  179 

•  . 


Gillman  «.  Tuoker. 


This  is  not  "dne  process  of  law"  .  .  .  {Cooley  on  Taxation 
(2d  Ed.),  663,  note  1 ;  .  .  .  Bowe  v.  U.  S.  Reflector  Co.,  8 
If.  Y.  Oiv.  Pro.  38;  Union  Distilling  Co.  v.  Union 
Pharmaoentical  Co.,  6  X.  T.  Swpp.  540 ;  Weston  v.  Watts, ' 
46  Eun,  219;  Madland  v.  Benland,  24  Min.  372,  879; 
Hart  V.Henderson,  17  Jfw?A,  218, 222.)  .  .  .  It  provides-that 
unless  the  payment  is  made,  the  jndgment  is  to  be  de* 
stroyed  and  the  property  forfeited.  If  an  attempt  to  create 
a  lien  for  the  defendant's  reimbursement  would  be  invalid, 
a  fortiori^  a  forfeiture  of  the  entire  property  ciannot  be 
enforced.  ^^  It  is  not  competent  by  legislation  to  bring  into 
existence  and  establish  against  a  party  a  demand  which 
previously  he  was  neither  legally  nor  equitably  bound  to 
recognize  and  satisfy"    {Cooley  on  Constitutional  LaWy  327^ 

See  also  Ohio  &  Miss.  R'y  Co.  v.  Lackey,  78  TH.,  55) 

The  statute  makes  no  provision  for  a  judicial  inquiry  or  for 
a  judicial  determination  of  the  facts  upon  which  the  for- 
feiture is  predicated.  .  .  ."The better  and  larger  definition 
of  due  process  of  law  is,  that  it  means  law  in  its  regular 
course  of  administration  through  courts  of  justice"  (2 
KenJCa  Com.  13 ;  Wynhamer  v.  The  People,  13  N.  T. 
378,  395).  "  The  words,  *  due  process  of  law,'  in  this  place, 
cannot  mean  less  than  a  prosecution  or  suit  instituted  and 
conducted  according  to  the  prescribed  forms  and  solemni- 
ties for  ascertaining  guilt  or  determining  the  title  to  prop- 
erty" (Taylor  v.  Porter,  4  HiU,  146-7).  "  Property  cannot 
be  confiscated  by  act  of  the  legislature  or  taken  from  the 
rightful  owner  without  a  forensic  trial  and  judgment,  a 
trial  by  the  ordinary  modes  of  judicial  procedure"  (Camp- 
bell V.  Evans,  45  N.  Y.  356,  358.  See  also  Rockwell  v. 
Nearing,  35  N.  Y.  302).  "  But  if  by  forfeiture  is  under- 
stood  the  vesting  in  the  state  a  title  which  shall  be  absolute 
and  beyond  dispute,  the  question  presented  is  different.  It 
is  impossible  that  there  can  be  any  right  to  declare  such  a 
forfeiture,  except  as  the  result  of  an  adjudication  to  which 
the. owner  was  a  party,  which  has  determined  that  the 
default  upon  which  the  forfeiture  was  based  exists  in  fact, 
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and  that  the  requisite  Bteps  which  were  to  precede  the  for- 
feiture have  actually  been  taken"  {Codejf  on  Tasoodtwn,  [2d 
Ed.],  465).  • .  •  Even  in  the  case  of  misconduct,  the  legis* 
lature  cannot  enact  a  forfeiture  bj  way  of  penalty  or 
punishment  for  the  wrong,  except  after  a  forensic  trial  and 
judgment . . .  (Lawton  t^.  Steele,  119  N.  Y.  226,  on  p.  239 ; 
Oadley's  Constitutumal  Limitations  [6th  Ed.]  444.  See  also 
Rockwell  v.  Nearing,  35  N,  Y.  802 ;  Peck  v.  Anderson,  57 
Oal.  251 ;  Lowry  v.  Rainwater,  70  Mo.  152.)  ...  So  where 
the  legislature  seeks  to  enforce  the  performance  of  some 
act  which  public  policy  may  seem  to  require,  it  is  not  com* 
potent  to  deprive  the  citizen  of  his  rights  of  property  solely 
by  virtue  of  a  legislative  enactment,  because  of  his  failure 
to  comply  with  a  prescribed  condition.  An  illustration  of 
this  principle  is  found  in  People  v,  Otis  (90  N.  Y.  48).  • . . 
In  Eeed  v.  Wright  (2  lotoa^  15),  a  statute  intended  for  the 
settlement  of  title,  and  which  provided,  unless  certain 
notices  of  claim  were  filed  within  a  year,  the  persons  claim- 
ing any  interest  in  the  lands  in  question  should  be  forever 
barred  from  asserting  their  title,  was  held  unconstitutional 
(See,  to  the  same  effect,  Scharf  t;.  Tasker,  21  AtlarUic  Sep. 
56).  Where  a  statute  provided  that  in  case  the  owner  failed 
to  list  his  land  for  taxation  he  should  forfeit  his  title  to  the 
state,  it  was  held  void  (Marshall  t^.  McDaniel,  12  Bush 
[Ky."]^  378).  The  first  requisite  of  a  judicial  proceediog  is 
to  notice  the  person  whose  rights  of  property  are  to  be 
drawn  into  controversy,  and  an  opportunity  for  him  to  be 
heard  in  his  defence. — ^Per  Eabl,  J.,  in  Stuart  v.  Palmer 
(74  N.  Y.  183,  on  p.  191).  We  find,  therefore,  that  the 
statute  under  consideration  is  in  conflict  with  the  funda- 
mental law,  (1)  because  it  prescribes  the  payment  by  an 
owner  of  property  of  sums  which  he  is  under  no  duty  to 
pay;  (2)  because  it  provides  that  on  failure  to  make  the 
payment  his  title  shall  be  divested;  and  (8)  because  it 
enacts  a  forfeiture  without  notice,  without  a  judicial  pro- 
ceeding, but  pursuant  solely  to  the  legislative  wilL  ...  It 
may  be  urged  that  the  legislature  can  cure  defects  in 
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irregnlar  process,  and  that  the  scheme  of  the  statute  is  to 
make  valid  the  execution  and  the  deed  given  in  pursuance 
of  the  sale.  Sach  is  not  the  fact.  The  statute  proceeds 
upon  the  assumption  that  the  Sheriff's  deed  was  '^  null  and 
void,"  and  that  this  fact  has  been  finally  and  judicially  es- 
tablished* ...  If  this  were  a  curative  statute,  it  would  be 
invalid  (Hart  v.  Henderson,  17  Mich.  218,  p.  222;  Crom- 
well V.  MacLean,  123  N.  Y.  474 ;  Terrell  v.  Wheeler,  123 
21.  Y.  76). .  . .  Reference  may  be  made  to  statutes  providing 
for  a  forfeiture  of  lands  for  non-payment  of  taxes  without  a 
judicial  inquiry. ..."  But  even  in  this  case  the  legislature 
must  provide  a  proceeding  consistent  with  due  process  of 
law "  adapted  to  the  nature  of  the  case.  Li  other  words, 
6uch  a  judicial  inquiry  as  the  peculiar  circumstances  will 
permit  '^  A  hearing  or  opportunity  to  be  heard  is  absolutely 
essential"  (Stuart  v.  Palmer,  74  -flT.F.  183).  Upon  a  similar 
principle,  an  arbitrary  forfeiture  cannot  be  enacted.  And 
it  is  important,  as  Judge  Coolet  points  ont,  to  distinguish 
between  a  case  of  a  forfeiture  so  called,  where,  in  fact,  the 
rights  of  property  of  the  owner  are  no  more  interfered  with 
than  in  the  case  of  the  sale,  and  the  case  when  the  title  is 
absolutely  divested.  "  But  if  by  forfeiture  is  understood 
the  vesting  in  the  state  a  title  which  shall  be  absolute  and 
beyond  dispute,  the  question  presented  is  different.  It  is 
impossible  that  there  can  be  any  right  to  declare  §uch  a  for- 
feiture, except  as  the  result  of  an  afljudication  to  which  the 
owner  was  a  party,  which  has  determined  that  the  default 
upon  which  the  forfeiture  was  based  exists  in  fact,  and  that 
the  requisite  steps  which  were  to  precede  the  forfeiture 
having  actually  been  taken"  {Cocley  on  Taxationj  465; 
Griffin  v.  Mixon,  38  Miss.  424 ;  Marahall  v.  McDaniel,  12 
Butsh  [Ky.],  378.  See  also  Hart  v.  Henderson,  17  Mich.  218). 
. . .  The  equitable  maxim,  that  he  who  asks  equity  must  do 
equity,  has  sometimes  been  embodied  in  statutory  form. 
The  most  frequent  illustrations  are :  (1)  Statutes  requiring 
an  owner  seeking  to  set  aside  a  judicial  sale  to  reimburse 
the  purchaser  for  the  amount  advanced  by  the  latter,  so  far 
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as  it  has  been  applied  to  the  discharge  of  a  valid  lien,  or 
subrogating  the  parchaaer  to  snch  lien,  to  the  same  extent. 
(2)  Statutes  requiring  an  owner  seeking  to  set  aside  a  tax 
sale  to  pay  the  amount  of  valid  taxes  imposed  upon  the 
laud.  (3)  Betterment  acts.  In  each  of  these  cases  it  will 
be  fonnd  that  the  plaintiff  is  compelled,  as  a  condition  of 
obtaining  relief,  either  (1)  to  pay,  directly  or  indirectly,  a 
sum  which  he  is  under  legal  or  equitable  obligation  to  pay  ; 
or  (2)  to  pay  for  the  value  of  benefits  conferred  by  one 
acting  in  good  faith,  to  the  extent  of  which  the  owner  will 
be  enriched  if  he  is  permitted  to  recover  the  property. 
But  it  is  equally  clear,  from  an  examination  of  these 
authorities,  that  (1)  it  is  not  competent  for  the  legislature 
to  impose  upon  an  owner  the  duty  to  pay  sums  which  he  is 
under  no  obligation  to  pay  as  a  condition  of  reclaiming  his 
property ;  and  (2)  it  is  not  competent  to  forfeit  his  prop* 
erty  simply  by  legislative  act  in  case  of  the  owner's  failure 
to  make  the  payment  prescribed.  In  the  case  of  void 
judicial  sales,  the  title  of  the  owner  has  not  been  divested. 
Nevertheless  the  purchaser  has  paid  a  certain  sum,  some 
part  of  which  has  been  applied  to  the  satisfaction  of  a  li^i 
upon  the  property.  It  may  be  that  the  purchaser  has  ob- 
tained possession  and  that  the  owner  requires  the  aid  of  the 
courts  to  recover  it.  In  such  a  case,  if  the  lien  be  a  valid 
one,  and  is  based  upon  an  equitable  or  legal  obligation  of 
the  owner,  it  is  just  that  he  should  reimburse  the  defendant 
to  the  extent  to  which  he  has  been  benefited  by  the  dis* 
charge  of  the  lien.  This  result  may  be  reached  by  com* 
polling  the  owner  to  make  the  payment  as  a  condition  of 
granting  relief.  In  Texas,  for  example,  where  the  system 
of  procedure  permits  the  determination  of  both  the  l^al 
and  equitable  rights  of  the  parties  in  one  suit,  it  is  held  that 
in  the  absence  of  fraud  the  purchaser  should  not  be  com* 
pelled  to  surrender  possession  until  the  purchase-money,  so 
far  as  it  inured  to  the  benefit  of  the  owner,  should  be  reim- 
bursed.   '^  His  equity  rests  not  upon  want  of  knowledge  as 
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to  title  in  the  property,  bnt  on  the  ground  of  his  having 
discharged  a  jadgment  against  the  defendant  for  which  he 
stood  chargeable  by  a  pnrchasa  made  under  the  coercive 
process  of  the  law,  and  therefore  has  an  equitable  claim 
to  reimbursement  by  the  defendant  in  the  execution" 
(Howard  v.  North,  5  Tex.  290).  And  in  another  case  the 
court  said:  ^^If  there  is  no  fraud  on  the  part  of  the  pur- 
chaser, he  will  not  be  compelled  to  restore  the  property 
without  being  reimbursed  the  amount  which  he  paid,  and 
which  went  to  the  discharge  of  the  judgment "  (Johnson 
V.  Caldwell,  88  Tex.  217).  In  Dufour  v.  Camfranc  (11 
Mart.  H.  610),  the  court  having  declared  a  sale  by  the 
sheriff  void,  proceeds  to  say :  ^^  It  has  been  proved  that  pro- 
ceeds arising  from  the  sale  of  the  shares  were  applied  to  the 
discharge  of  the  judgment-debts  of  the  plaintiff,  and  the 
court  is  of  opinion  that  he  cannot  recover  in  this  suit  until 
he  repay  the  money"  (see  also  McLaughlin's  Admrs.  v. 
Daniel,  8  Dana  [^.]'  ^^^i  ^^^)*  1°  ^^®  states  the  pur- 
chaser is  given  a  cause  of  action  against  the  plaintiff  in  the 
execution  for  the  amount  paid  upon  a  void  sale.  There  is 
a  provision  to  this  effect  in  the  Code  of  Civil  Procedure 
{Code  Civ.  Pro.  §  1479;  Col.  Code  Civ.  Pro.  §  708).  So 
in  many  states,  if  the  defendant  in  the  execution  has  no 
title,  he  may  be  compelled  in  equity  to  reimburse  the  pur- 
chaser for  the  amount  contributed  by  means  of  the  purchase 
to  the  satisfaction  of  the  judgment  (McGhee  t;.  Ellis,  iZitt. 
245 ;  Muir  v.  Craig,  3  Blackf.  292 ;  Hawkins  v.  Miller,  26 
Ind.  173 ;  Price  v.  Boyd,  1  Doma^  436 ;  Howard  v.  North, 
5  Tex.  290).  But  this  view  has  been  disapproved  by 
many  authorities  {Freema/n  on  Void  Judicial  SaleSy  §  49  ; 
Branham  v.  San  Jose,  24  Cal.  585 ;  Salmond  v.  Price,  13 
OhiOy  368).  The  question  has  also  arisen  whether  the 
purchaser  at  a  void  execution  sale  is  entitled  to  be  subro- 
gated to  the  lien  so  far  as  it  is  discharged  by  the  purchase- 
money.  In  some  states  this  right  has  been  affirmed.  In 
some  instances  it  has  been  declared  by  statute  {Cal.  Cbde 
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Cfiv.  Pro.  §  708 ;  Ind.  Practice  Code,  §§  1084,  1085 ; 
MpLanghlin  v.  Daniel,  8  Dana,  183 ;  Jones  i;.  French,  92 
Ind.  138 ;  Short  v.  Sears,  93  Ind.  505 ;  Bentlej  v.  Long, 
1  Strob.  IHq.  52).  ...  An  examination  of  this  class  of  cases 
shows  conclusively  that  they  rest  upon  an  equitable  prin- 
ciple that  if  an  owner  has  benefited  by  a  void  proceeding 
by  the  discharge  of  claims  which  he  was  bound  to  pay,  to 
this  extent  he  is  under  an  equitable  obligation ^o  reimbarse 
the  purchaser.  For  the  rest,  the  cases  and  statutes  are  con- 
cerned simply  with  the  enforcement  of  this  equitable  duty. 
...  In  another  class  of  cases,  we  find  that  the  legislature  has 
made.it  a  condition  of  granting  relief  against  void  tax  sales 
that  the  owner  shall  pay  all  taxes  assessed  against  the  prop- 
erty. The  validity  of  such  a  statute  was  denied  in  Wilson 
V.  McKenna  (52  lU.  43).  In  Arkansas  the  propriety  of  such 
an  enactment  was  first  upheld  in  a  proceeding  for  redemp- 
tion, and  was  afterward  extended  to  an  action  of  ejectment 
against  the  purchaser  at  the  sale  (Oraig  v.  Flanigan,  21 
Ark.  319;  Pope  v.  Macon,  23  Id.  644).  Clearly,  however, 
an  owner,  as  a  conditton  of  reclaiming  his  property,  cannot 
be  compelled  to  pay  an  invalid  tax  (Hart  v.  Hendei*8on,  17 
Mich.  218,  222).  "  It  is  not  competent  for  the  legislature 
to  compel  an  owner  of  land  to  redeem  it  from  a  void-tax 
sale  as  a  condition  on  which  he  shall  be  allowed  to  assert 
his  title  against  it"  {CooLey^e  ConsiittUional  LimUations 
[6th  Ed.],  453,  note.  See  also  Conway  v.  Cable,  37 
lU.  82).  And,  in  a  late  decision,  the  supreme  court  of 
Arkansas  reviews  the  earlier  cases,  and  holds  that  the 
statute  of  that  state  has  no  application  where  the  tax  is 
illegal,  and  where  there  was  no  obligation  on  the  part  of 
the  owner  to  pay  it  (Douglass  v.  Flynn,  43  Ark.  398; 
Kelso  V.  Robertson,  51  Ark.  397).  .  .  •  These  authorities 
carefully  indicate  the  distinction  between  compelling  the 
payment  of  a  valid  obligation  as  a  condition  of  relief  and 
the  imposition  of  an  arbitrary  restriction  upon  a  proper  as- 
sertion of  ownership.    Betterment  acts  are  found  in  almost 
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all  the  states,  aud  are  designed  to  prevent  the  injustice  of 
permitting  an  owner  to  obtain,  without  compensation,  with 
his  property,  improvements  which  have  been  placed  upon 
his  land  by  an  innocent  occupant,  in  other  words,  to  enrich 
himself  at  another's  expense.  It  has  therefore  been  held  to 
be  within  the  legislative  power  to  secure  to  the  person  who 
has  made  the  improvements  in  good  faith  a  return  for  the 
benefits  conferred  upon  the  owner  by  substantially  giving 
the  latter  an  option  to  obtain  the  value  of  his  land,  less  the 
improvements,  or  to  recover  his  land  and  pay  for  the  im- 
provements (Ross  V.  Irving,  14  lU.  171,  174). . . .  The 
power  of  the  legislature  to  pass  the  statute  is  commensui*ate 
with  the  equity  it  conserves.  And  where  the  legislature 
has  transcended  this  limit,  and  has  sought  to  compel  the 
owner  to  pay  that  which  he  is  under  no  moral  or  equitable 
duty  to  pay,  the  statute  has  been  pronounced  void.  The 
Betterment  Act  of  Minnesota  provides  that  where  one  has 
peaceably  taken  possession  of  land  under  an  official  deed 
without  notice  of  the  defects  invalidating  it,  a  jury  shall 
assess  the  value  of  improvements  made  by  him,  and  the 
amount  of  taxes  he  has  discharged,  and  ^^the  purchase- 
money  paid  by  him  or  those  under  whom  he  claims,  with 
interest  at  seven  per  cent"  {Laws  of  Minn.  1873,  chap.  55, 
§  2 ;  Minn.  Gen.  Stat.  [1891],  §  5422).  This  provision,  re- 
quiring  payment  by  the  owner  of  the  "  purchase-money " 
paid  by  the  occupant,  has  been  held  unconstitutional  (Mad- 
land  V.  Benland,  24  Minn.  372). , . .  Betterment  statutes  and 
the  authorities  upholding  them  furnish  no  countenance  to 
the  claim  that  the  legislature  may  create  an  obligation 
which  has  no  foundation  in  equity,  or  that  it  can  forfeit 
property  because  of  a  failure  to  make  prescribed  payments. 
» .  •  We  have  examined  the  validity  of  the  statutes  in 
question  from  various  standpoints.  We  have  found  that  (1) 
it  enacts  that  the  plain tifE  shall  pay  to  the  sheriffs  grantee 
the  purchase-money  paid  upon  the  sale,  without  regard  to 
the  amount  which  has  been  applied  to  the  discharge  of  the 
judgment ;  (2)  it  enacts  that  the  plaintiff  shall  defray  the 
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6zpeii8e8  of  the  void  prooeedings  by  which  it  was  sought  to 
divest  him  of  his  property  and  Uie  expenses  of  his  ad- 
Tersary  in  defending  an  nnjnst  claim,  snms  which  in  equity 
the  plaintiff  should  not  be  called  npon  to  pay ;  (8)  it  enacts 
that  in  default  of  payment,  a  valid  judgment,  a  valuable 
muniment  of  title,  itself  conserving  a  new  right  of  prop- 
erty, shall  be  destroyed,  and  the  plaintiff's  title  shall  be  ab- 
solutely vested  in  the  defendant;  (4)  it  enacts  this  forfeiture 
without  notice,  without  judicial  inquiry,  simply  by  the 
arbitrary  exercise  of  legislature-will.  This  constitutes  a 
comprehensive  scheme,  the  evident  object  of  which  is  to 
give  full  reimbursement  to  the  sheriff's  grantee  at  the 
expense  of  the  judgment-debtor,  without  r^ard  to  the 
equities  of  the  latter.  The  statute  is  entire.  To  hold  it 
valid  in  part  and  void  in  part  is  to  destroy  the  harmony  of 
the  legislative  plan  and  to  enact  for  the  legislature  a  statute 
which  fails  to  effect  its  general  purpose.  It  is  not  provided 
that  the  defendant  shall  have  a  cause  of  action  against  the 
plaintiff  for  the  sums  mentioned,  or  security  for  their  pay- 
ment The  object  of  the  act  is  to  give  the  sheriff's  grantee 
the  money  or  the  property.  The  intent  is  to  enforce  a  for- 
feiture. The  statute  is  a  unit.  Whether  regard  be  had  to 
the  repayment  of  the  purchase-money  paid  upon  the  sale  or 
the  expenses  of  this  action,  it  is  an  attempt  to  charge  an 
owner  with  the  payment  of  sums  for  which  he  is  not  liable, 
under  penalty  of  forfeiting  that  which  has  been  adjudged 
to  be  his  own. 

RuGEBy  C. J.— rThis  appeal  involves  the  construction  and 
constitutionality  of  section  1440  of  the  Code  of  Civil  Pro- 
cedure as  amended  by  chapter  681  of  the  Laws  of  1881, 
relating  to  the  sale,  redemption,  and  conveyance  of  real  prop- 
erty sold  on  execution. 

The  questions  arise  upon  the  affirmance  by  the  general 
term  of  an  order  of  the  special  term,  denying  the  defend- 
ant's motion  to  set  aside  and  vacate  a  judgment  entered 
herein  for  the  plaintiff. 
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No  claim  was  made  but  that  the  judgment  was  regular 

and  aathorized  by  the  evidence  in  the  case,  or  that  there 

was  any  atatnte  or  mle  of  law  which  required  the 

p]  court  to  set  aside  such  judgment.  The  purpoaes  of 
the  act  referred  to,  if  valid,  do  not  require  an  order 
of  the  court  to  render  them  effective. 

The  contention  is  that  the  defendant  is  entitled  to  the 

relief  asked  for,  because  the  plaintiff  did  not,  within  twenty 

days  after  the  recovery  of  the  judgment,  make  cer- 

n  tain  paymenta  to  the  defendant,  in  default  of  which 
the  aection  referred  to  declares  the  judgment  to  be 
of  "  no  force  or  effect"  Even  if  it  be  conceded  that  the 
provisions  of  the  Code  are  valid,  it  does  not  follow  that  the 
defendant  is  entitled,  as  of  course,  to  the  relief  demanded. 
It  is  not  required  by  the  language  of  the  statute,  and  the 
court  might  well  have  said,  in  the  exercise  of  its  discretion, 
that  the  defendant  should  be  left  to  the  remedies  which  the 
statute  gave  him,  amd  that  it  would  not  determine  the  con- 
troversy in  a  summary  way  upon  motion.  But  we  are  dis- 
inclined to  dispose  of  the  appeal  on  this  point,  as  important 
questions  are  raised  by  the  case,  which,  in  the  interest  of 
jnstice,  require  an  early  disposition. 

The  evidence  in  the  case  shows  that  previous  to  the 
commencement  of  this  action  the  defendant  had,  as  a  sub- 
sequent judgment  creditor  of  the  plaintiff,  acquired  the  right 
to  a  deed  from  the  sheriff,  by  the  redemption  from  the 
purchaser  upon  an  execution  sale,  of  a  house  and  lot  in  New 
York  belonging  to  the  plaintiff,  and  she,  believing  the  sale 
to  have  been  unauthorized  and  illegal,  brought  this  action  to 
compel  a  determination  of  the  defendant's  claim  under  such 
redemption.  In  answer  to  the  action  the  defendant  set  up 
title  in  himself  through  the  proceedings  to  redeem  from  the 
former  judgment  creditor,  who  had  bid  it  in  on  an  execution 
sale  upon  a  judgment  in  his  favor  against  the  plaintiff. 
The  question  litigated  upon  the  trial  was  as  to  the  validity 
of  the  execution  upon  which  such  sale  was  had.  The  tnal 
court  found  that  it  was  *'  a  void  process,  and  that,  therefore, 


188  CIVIL  PEOCEDURE  REPORTS. 

OUlnuui  9.  Tucker. 

the  Bale  tinder  that  void  process  was  also  void  and  of  no 
efEect,  and  therefore  the  defendant  Tucker  eonld  and  did 
take  no  valid  title  by  reason  of  his  redemption  from  a  sale 
which  was  void''  (Place  v.  Riley,  7  iT.  Y.  Civ.  Pro.  403). 

Judgment  was  tlierefore  rendered  in  favor  of  this  plain- 
tiff, with  costs,  and  that  judgment  was  affirmed,  not  only  by 
the  general  term,  but  also  by  this  court,  with  costs. 

It  is  now  claimed  that  this  judgment  is  ineffective, 
because  the  plaintiff  did  not  within  twenty  days  after  its 
recovery,  in  compliance  with  section  1440,  pay  to  the 
defendant  tlie  moneys  required  to  be  paid  by  that  section. 

The  section,  as  amended,  reads  as  follows :  ^  The  right 
and  title  of  the  judgment  debtor,  or  of  a  person  holding 
under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale 
until  the  expiration  of  the  period  within  which  it  can  be 
redeemed,  as  prescribed  in  this  article  and  the  execution  of 
the  sheriff's  deed.  But  if  the  property  is  not  redeemed, 
and  a  deed  is  executed  in  pursuance  of  the  sale,  the  grantee 
in  the  deed  is  deemed  to  have  been  vested  with  the  legal 
estate  from  the  time  of  the  sale."  Then  follows  the  amend- 
ment :  ^'  And  if  the  title  of  such  grantee,  or  his  assignees, 
is  adjudged,  for  any  reason  or  oatiae  whaUoever,  to  be  null 
and  void  in  any  action  for  that  purpose  brought  by  the 
judgment  debtor,  or  his  assignees,  such  judgment  shall  have 
fU>/oroe  or  effed^  unless,  within  twenty  days  after  the  entry 
of  such  judgment,  the  plaintiff  shall  pay  to  such  grantee, 
or  his  assignees,  the  sum  of  money  which  was  paid  upon  the 
sale,  with  interest  from  the  time  of  the  sale  as  prescribed  in 
this  article,  including  the  costs  and  expenses  of  defendant  in 
defending  the  action  in  which  such  judgment  was  recovered, 
to  be  adjusted  by  a  judge  of  the  court  in  which  said  action 
was  brought;  and  in  the  event  of  plaintiff's  failure  to  pay 
such  purchase  money  and  expenses  within  the  time  afore- 
said, Miui  ft^fe  %hall  &e  valii  in  said  grantee.^*  It  was  also 
provided  that  if,  in  any  pending  action  to  recover  such  prop- 
erty, an  appeal  had  been  taken,  the  plaintiff  should  have 
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twenty  days  from  final  judgment  in  his  favor  to  make  the 
payments  required. 

In  considering  the  meaning  and  effect  of  the  amendatory 
act,  it  is  desirable  to  have  in  mind  the  previous  condition  of 

the  law  on  the  subject.    The  Code  of  Civil  Pro- 
m    cedure,  which  was  a  substantial  re-enactment  of  the 

provisions  of  the  Bevised  Statutes  in  respect  to  this 
subject,  provided  that  on  a  sale  of  lands  on  execution  the 
debtor's  title  should  not  be  divested  until  fifteen  months 
after  the  sale.  This  period  was  allowed  him  and  his  judg- 
ment and  mortgage  creditors  to  enable  them  to  redeem  from 
the  sale.  The  first  year  was  allowed  to  the  debtor  and  the 
three  succeeding  months  to  the  creditors  entitled  to  the 
benefit  of  the  redeeming  statute.  On  the  expiration  of  the 
fifteen  months,  in  case  there  was  no  redemption  by  the 
owner,  the  sheriff  was  bound  to  execute  a  deed  of  the  prem- 
ises to  the  purchaser  on  the  sale,  or  to  his  assignees,  or  to 
tbe  person  entitled  thereto  under  the  provisions  of  the 
statutes  relating  to  redemption  (§  1471).  Upon  a  redemp- 
tion by  the  judgment  debtor,  or  his  heirs,  executors,  or 
assignees,  the  sale  and  certificates  thereof  become  null  and 
void  and  no  conveyance,  therefore,  was  required  to  be  ex- 
ecuted, as  the  judgment  became  satisfied  to  the  extent  of 
the  sum  collected  and  applied  on  the  execution,  and  the  title 
of  the  property  sold  remained  in  the  judgment  debtor 
(§  1448).  In  case  of  a  redemption  by  a  judgment  or  mort- 
gage creditor,  he  was  required  not  only  to  pay  the  amount 
specified  by  the  statute  to  the  person  from  whom  he  re- 
deemed, but  also  to  execute  a  satisfaction  of  his  judgment 
or  mortgage,  stating  that  the  redemption  satisfies  the  judg- 
ment or  mortgage  in  full,  or  to  a  specified  amount  (§  1463). 
The  purchaser  of  real  property,  sold  by  virtue  of  an  exe- 
cution, who  has  been  evicted  from  the  possession  thereof,  or 
against  whom  judgment  is  rendered  in  an  action  to  recover 
the  same  in  consequence,  first,  of  any  irregularity  in  the 
proceedings  concerning  the  sale ;  or,  second,  if  the  judgment 
upon  which  the  execution  was  issued,  being  vacated  or  re- 
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Teraed>  or  set  aside  for  irregularity,  or  error  in  fact,  may 
recover  the  purchase  money  paid  by  him,  with  interest,  from 
the  person  for  whose  benefit  the  property  was  sold  (§  1479). 
In  case  of  a  sale  upon  a  judgment  based  upon  an  ^Mrregu- 
larity  in  the  proceedings  concerning  the  sale,"  the  judgment 
under  which  the  sale  was  made  is  revived  and  becomes  valid 
to  enable  the  judgment  creditor  to  collect  the  sum  paid  on 
the  sale,  with  interest  (§  1480).  It  is  also  provided  that  a 
judgment  creditor,  who  completes  proceedings  for  redemp- 
tion, acquires  all  the  right,  title,  and  interest  in  the  property 
which  the  purchaser  acquired  by  the  sale  (§  1471).  The 
protection  which  this  scheme  affords  persons  who  have  pur- 
chased land  on  an  illegal  sale  is  apparently  sufiicient  for  all 
of  the  requirements  of  justice  or  equity,  independent  of  the 
amended  section.  Thus,  when  such  sale  is  declared  void, 
the  security  of  the  judgment  creditor  is  restored  for  the 
purpose  of  enabling  him  to  reimburse  himself  for  the 
moneys  paid  on  the  sale,  and  a  purchaser,  on  redemption, 
whose  title  is  defeated  for  any  of  the  causes  specified,  is 
authorized  to  recover  the  purchase  money  paid  by  him  from 
the  judgment  creditor,  or  those  who  represent  him. 

These  provisions  gave  an  adequate  and  sufficient  remedy 
to  all  of  the  parties  interested  where  there  had  been  an 
illegal  sale  on  execution.  The  judgment  creditor 
[4]  lost  no  rights  by  making  such  sale  and  the  innocent 
purchaser  and  his  assignees  were  protected,  as  well 
where  the  judgment  was  founded  upon  irregularities  in  the 
proceedings  concerning  the  sale  as  when  it  had  been  re- 
versed or  vacated. 

There  could,  of  course,  be  no  just  foundation  for  a 
claim  by  the  judgment  creditor  to  be  reimbursed  by  any 
one  when  his  judgment  had,  for  any  reason,  been  reversed 
or  set  aside,  because  in  that  event  his  claim  would  itself  be 
extinguished  and  he  would  have  suffered  no  loss. 

A  point  is  made  by  the  respondent  upon  the  language 
of  the  act,  that  the  defendant,  being  a  redeeming  creditor, 
does  not  come  within  its  terms.     By  the  express  language 
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of  the  act,  its  pronsions  wonld  eeem  to  be  operative 
ra  only  where  tlie  land  had  not  been  redeemed.  There 
can  be  no  qn^tion,  we  think,  but  that,  under  the 
language  of  the  statute,  the  land  had,  within  its  meaning, 
been  redeemed,  and  the  defendai^t  was,  therefore,  precluded 
from  availing  himself  of  its  benefits.  If  this  should  be 
held  to  be  the  true  construction  of  the  act,  its  operation 
would  then  be  confined  to  those  who  purchased  on  the  sale, 
and  their  assignees  alone,  and  would  thus  exclude  the 
defendant  from  the  benefit  of  the  act.  It  is  contended, 
however,  by  the  appellant  that  a  redeeming  creditor  comes 
within  the  spirit  of  the  act,  and  should,  therefore,  be  held 
to  be  within  its  meaning. 

We  should  be  reluct^^nt,  under  any  circumstances,  to  ex- 
tend by  construction  the  scope  and  application  of  a  statute 
which  seems  to  be  so  uncalled  for  and  inequitable  as  this, 
and  particularly  so  when  the  redeeming  creditor  has 
ra     an  adequate  remedy  for  any  loss  which  he  may  have 
incurred  ;  but  where  a  party  is  excluded  from  the 
benefit  of  an  act  by  its  express  language,  the  court  is  not  at 
liberty  to  extend  its  operation  by  construction  for  the  pur- 
pose of  bringing  him  within  its  spirit.     But,  however  this 
may   be,   we    think    that   it   is  due   to  the  gravity  and 
importance  of  the  questions  raised  that  we  should  base  our 
decision  upon  those  more  important  points  presented  by  the 
objections  to  the  validity  of  the  amendment. 

It  is  to  be  observed,  in  the  first  place,  that  the  act  is 
predicated  upon  the  existence  of  a  final  judgment  deter- 
mining, not  only  that  the  property  to  be  affected  has 
U]     been  illegally  sold,  but  that  it  still  belongs  to  the 
plaintiff  therein,  and   that   the   defendant  has  no 
legal  claim  thereto,  but  also  awards  to  the  plaintiff  the  costs 
of  the  action,  and,  impliedly,  holds  that  defendant  is  not 
entitled  to  such  costs.    The  act  contains,  therefore,  the 
most  ample  concession  that  the  party  against  whose  rights  it 
is  aimed  is,  in  law,  the  absolute  owner  of  the  property  to 
be  affected  by  the  amendment,  and  is  a  judgment  creditor 
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of  the  defendant  to  the  extent  of  the  costs  included  in 
the  judgment.  It  then  proceeds  to  declare  how  he  may  he 
divested  of  this  title  and  property,  and  provides  that,  after 
recovering  a  judgment  awarding  him  the  title  unless  he 
pays,  within  a  limited  time,  to  the  defendant  an  arbitrary 
sum,  his  property  shall,  by  force  of  the  act  alone,  be  trans- 
ferred to  his  adversary. 

The  sole  aim  of  the  statute  thus  seems  to  be  to  effect 
a  change  of  title  and  to  wrest  from  one  person  the  property 
which  has  been  finally  adjudged  to  be  his  and  vest  it 
18]     in  another,  by  mere  force  of  the  legislative  wilL 
No  obligation   to  make  the  payments  referred  to 
existed  at  law,  and  none  was  created  by  the  act,  but  it  sim- 
ply declared  that  unless  they  are  made  the  defaulting  party 
shall  forfeit  his  property  and   it  shall   be   transferred  to 
another  who  had  neither  legal  nor  equitable  claim  to  it    In 
effect,  it  reverses  the  judgment  and  gives  to  one  that  which 
the  courts  have  deliberately  adjudged  belongs  to  another. 
The  plaintiff  contends   that  the  statute  is  unconstitu- 
tional, because  it  deprives  the  owner  of  his  property 
[9]      without  due  process  of  law,  and   we  are  of  the 
opinion  that  the  claim  is  well  founded.* 

*  No  person  shall  be  .  .  .  deprived  of  life,  liberty,  or  property 
without  due  process  of  law**  (OojistUutum  of  U,  8.  art.  Y.,  also  verbc^ 
tim  et  literatim,  OonitUutim  of  If.  T.  [1846,  now  in  force],  art.  1, 
§  6,  last  clause;  ChnstUution  of  N.  F.  [1825]  art,  YII.  §  7). 

<*No  state  shall  make  or  enforce  any  law  which  shall  abridge  the 
priyileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,*'  Fourteenth  Amendment  to  271  8,  Con- 
ttitiUion^  §  1. 

The  provision  that  "  no  person  shall  ...  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law  **  is  also  to  be  found 
in  the  constitutions  or  declarations  of  rights  of  many  states  of  the 
Union  ( Fuie  Constitution  Ala.  art.  1,  §  7;  Ark.  art  2,  §  8;  CaL  art.  1, 
§  18;  Conn,  art  1,  $  9;  Col.  art.  2,  §  25;  Ga.  art.  1,  §8;  111.  art.  2,  §  2; 
Ind.  art.  1,  §12;  Iowa,  art.  1,  §  19; Ey.  art.  1,  §  2; La.  art.  6;  Mich,  art 
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It  cannot  be  the  subject  of  doubt,  that  an  act  of  the 
legislature,  which  provides  for  an  involuntary  transfer  of 
M    property  from  one  person  to  another,  without  due 
process  of  law,  whether  with  or  without  compensa- 
tion, violates    the    principles   of    the    fundamental    law 
whatever  may  be  the  pretext  upon  which  it  is  founded. 
It  was  said  by  Justice  Jbwett,  in  Embury  v.  Conner  (8 
i\r.  F.  511),  after  a  review  of  the  authorities,  that — 
[u]    '^  I  think  these  decisions  should  be  regarded  as  hav- 
ing settled   the  point  that  a  statute  is  unconstitu- 
tional and  void  which  authorizes  the  transfer  of  one  man's  / 
property  to  another  without  the  consent  of  the  owner, 
although  compensation  be  made.'' 

And  it  is  laid  down  in  Codej/^s  Constitutional  Lmr 
itatione  (at  page  4M)  as  an  clemently  principle,  that  a 


6, 1  82;  Minn.  art.  1»  $  7;  Miss.  art.  1,  $  2;  Mo.  art.  2,  §  80; Neb.  art.  1, 
§  8; Nev.  art.  1,  §  8;  N.  Car.  art.  1,  §  17;  Tex.  art.  1,  §  19;W.Va.  art. 
2,  §  6;  Wis.  art.  1,  §  8,  Declaration  of  Rights;  Fla.  §  8.  Bill  of 
Rights:  Ariz.  art.  14;  Laws  N.  Mex.  Jaly  12,  1861  (chap.  15;.  In 
other  states  the  constitutions  provide  that  no  one  shall  be  so  deprived 
except  by  the  *Maw  of  the  land,"  or,  **  judgment  of  his  peers. ''.(See 
constitution :  Del.  art.  1,  §  7 ;  Ky.  art.  18,  §12 ;  Maine,  art.  1,  §  6 ;  Mass. 
art.  1,  $  12;  N.  H.  art.  1,  §  15;  N.  Mex.  art.  95,  §  1;  Pa.  art.  1,  §9; 
R.  I.  art.  1,  §  10;  So.  Car.  art.  1,  §  14;  Tenn.  art.  1,  §  8;  Ya.  art.  1, 
§  1;  W.  Ya.  art.  8,  §  1;  DecUration  of  Rights,  Md.  art.  28).  These 
two  terms  have  frequently  been  held  to  have  the  same  meaning  and 
to  be  interchangeable,  (Davidson  v.  New  Orleans,  95  U.  8.  97;  Mur- 
ray, Lessee,  v,  Hoboken  Land  Co.«  18  Haw,  U.  8,  276;  Greene  v, 
Briggs,  1  Curt,  Oire.  Ot,  811;  SUte  «.  Staten,  6  Cold.  [Tenn.]  234; 
Irvine's  Appeal,  16  Pa,  8t.  256;  Parsonsv.  Russell,  11  Mich.  129;  Sears 
«.  Cottrell,  5  Id.  251 ;  Banning  v.  Taylor,  16  Pa,  St.  292). 

The  constitutional  provision  in  question  **  originated  in  that 
great  bill  of  rights  the  Magna  Charter'^  (In  re  Zievolo,  19  Beporty 
742,  and  cases  there  cited)  of  which  Blackstone  say?,  after  stating  at 
length  many  rights  guaranteed  by  it:  **  And,  lastly,  (which  alone 
would  have  merited  the  title  that  it  bears,  of  the  great  charter), 
it  protected  every  individual  of  the  nation  in  the  free  enjoyment 
of  his  life,  his  liberty,  and  his  property, unless  declared  to  be  forfeited 
by  his  peers  or  the  law  of  the  land.'*  (4  Black,  Com,  424.) 
YoL.  XXI.— 18. 
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party  cannot  "  by  his  miscondnct  so  forfeit  a  right  that 

it  may  be  taken  from  him  without  jadicial  prooeed- 
im    ingSf  in  which  fL  forfeiture  shall  be  declared  in 

due  form.  Forfeiture  of  rights  and  properties  can- 
not be  adjudged  by  legislative  acts,  and  confiscation,  with- 
out a  judicial  hearing  after  due  notice,  would  be  void  as  not 
being  due  process  of  law." 

The  act  comes  clearly  within  the  spirit  of  our  decision  in 
Cromwell  v.  MacLean  (123  N.   T.  474),  where  Judge 

PflCKHAH,  in  relation  to  a  tax  sale,  says:    ^^  Holding, 
[U9    as  we  must,  that  no  title  or  interest  in  fact  passed  to 

the  purchaser  at  these  tax  sales,  and  that  the  original 
owner,  therefore,  still  retained  his  title,  the  effect  of  the  act 
in  question,  if  valid,  is  by  legislative  fiat  to  transfer  the 
title  of  the  property  of  Edward  C.  Wilson,  as  trustee,  to  the 
lessees  under  three  invalid  leases.  •  .  •  Has  the  legis- 
lature of  this  state  the  right  to  take  the  property  of  A  and 
transfer  it  to  B  under  the  guise  of  confirming  sales  made 
of  such  land  in  invitum ;  but  by  which  no  title,  in  fact  or  in 
law,  passed  from  the  owner  to  the  purchaser  t  The  state- 
ment of  the  question  should  be  its  best  answer.  The  prop- 
erty thus  taken  is  not  taken  by  due  process  of  law.  .  .  • 
What  difference  does  it  make  to  say  that  the  legislature  is 
acting  only  in  a  way  of  validating  proceedings  to  collect  a 
tax,  which,  in  justice,  the  owner  of  the  land  ought  to  pay? 
The  answer  is,  that  the  proceedings  have  been  so  fatally 
defective  that  no  title  has  passed,  and  the  owner  has  his 
title  to  bis  property  the  same  as  if  no  proceedings  had  been 
taken.  Where  is  the  authority  in  such  case  for  the  legisla- 
ture to  itself  transfer  the  title  of  his  property  to  some  one 
else?" 

It  is  obvious  that  if  the  legislature  could  not  directly 
confirm  such  a  sale,  the  court  ought  not  to  strain  to  discover 
such  an  illegal  intention  in  the  words  of  an  act  whose  mo- 
tives and  purposes  are  ambiguous  and  indefinite. 

Tested  by  these  rules,  we  are  unable  to  see  how  this  act 


VOL.  XXI.  195 


Gillman  «.  Tucker. 


D4    can  b^  supported  and  at  the  same  time  effect  be  given 

to  the  constitutional  guaranty. 
It  was  said  by  Judge  Eabl,  in  Stuart  v.  Palmer  (74  iV.  Y. 

183),  that  ^^  the  constitutional  validity  of  a  law  is  to 
m    be  tested,  not  by  what  has  been  done  undef  it,  but  by 

what  may  by  its  authority  be  done." 
A  consideration  of  the  results  which  may  be  reached 
through  the  provisions  of  this  act,  when  construed  accord- 
ing to  the  plain  meaning  of  its  language,  demonstrates  the 
impossibility  of  reconciling  its  provisions  with  the  require- 
ments of  the  fundamental  law.    The  obvious  intention  of 

the  act  is  to  take  away  from  the  owner  all  remedy 
[i«l    for  the  recovery  of  his  property,  except  upon  the 

payment  by  him  to  his  adversary  of  a  sum  of  money 
which  must  frequently  be  greater  than  the  value  of  the 
property  itself.  If  he  remains  in  possession  of  the  prop- 
erty he  is  deprived  of  any  remedy  to  protect  his  possession, 
and  if  his  adversary  has  succeeded  in  obtaining  possession, 
he  is  deprived  of  any  remedy  to  recover  it,  except  upon 
the  condition  that  he  pays  as  much,  or  more,  than  it  is  prob- 
ably worth.  An  owner  may,  therefore,  under  this  law,  be 
stripped  of  his  property  under  a  void  proceeding,  be  turned 
out  of  possession  and  denied  any  affirmative  relief  in  the 
courts,  unless  upon  the  condition  that  he  pays  for  the  prop- 
erty its  value,  as  determined  by  a  judicial  sale,  and,  in  addi- 
tion thereto,  a  sum  for  costs  and  expenses,  the  amount  of 
which  he  has  no  means  of  ascertaining,  and  which  may  also 
exceed  the  value  of  the  property  in  litigation. 

A  more  effectual  scheme  to  deprive  an  owner  of  his 
property  could  hardly  be  conceived.  Whether  he  abandons 
it  to  the  wrongdoer  or  elects  to  seek  his  remedy  in  the 
courts,  the  property  as  a  subject  of  value  has  passed  from 
him  irrevocably.  It  is  not  claimed  by  the  appellant  that 
the  change  of  title,  intended  to  be  effected  by  this  statute, 
is  to  be  produced  by  any  process  of  law,  or  as  the  result  of 
any  judicial  proceeding  whatever ;  and  the  statute  in  plain 
language  declares  that  it  shall  take  as  a  consequence  of  the 
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owner's  snoeeeftf  ul  attempt  to  establish  his  right  through 
an  J  action  at  law,  upon  a  &ilare  to  make  the  payments  re- 
quired.   The  statute  is  intended  to  execute  itself 
[t7]    and  pass  the  title  upon  the  expiration  of  the  time 
limited  by  the  statute.    One  of  the  arguments  by 
which  the  statute  is  attempted  to  be  sustained  is  the  claim 
that  the  legislature  has,  in  e£Eect,  required  the  owner  to  re- 
pay certain  sums  of  money  which  had  theretofore  been 
appropriated  to  her  use,  and  inasmuch  as  she  has  had  the 
benefit  of  the  amount  bid  at  the  sale,  it  b  argued  that  it  is 
in  accordance  with  equitable  rules  that  she  should  be  re- 
quired to  repay  such  sums  before  reoovering  back  her  prop- 
erty. 

We  do  not  think  it  is  competent  for  the  legislature  to 
deny,  for  any  cause,  a  party  who  has  been  illegally 
[18]    deprived  of   his  property,  access  to  the  constitu- 
tional courts  of  the  state  for  relief.    If,  as  we  hare 
seen,  he  is  denied  all  remedy  for  the  wrong  inflicted  upon 
him,  the  deprivation  of  his  property  becomes  just  as  effectual 
as  though  it  had  been  taken  from  him  by  direct  legislative 
enactment. 

But,  however  this  may  be,  the  act  does  not  seem  to  fur- 
nish any  foundation  for  the  argument.    The  plaintiff  has 
never,  in  fact,  been  relieved  from  her  liability  to  pay 
(i«I     the  original  judgment,   and  has  not  derived  any 
benefit  from  the  attempted  sale.    That  liability  was 
revived  against  her  in  favor  of  the  judgment  creditor  when 
she  recovered  judgment  for  the  land,  and  no  provision  is 
made  by  the  act  for  the  satisfaction  of  that  lien,  although 
the  payment  required  by  the  statute  be  actually  made  by 
her.    The  lien  is  given  to  one  party  and  the  payment  is  re- 
quired to  be  made  to  another,  and  in  the  absence  of  any 
provision  in  the  statute  making  such  payment  a  satisfaction 
it  is  difficult  to  see  why  the  lien  does  not  remain  and  the 
judgment  stand  unsatisfied. 

The  payment  required  was  also  unnecessary  for  the 
protection  of  the  redeeming  creditor,  as  he  had  his  right 
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m    of  action  to  recover  back  the  money  paid  by  kirn 

from  the  person  to  whom  it  was  paid. 
The  section,  as  amended,  thns  secured  to  the  judgment 
creditor,  not  only  a  lien  on  the  land  for  the  original  debt, 
bat  leaves  him  in  possession  of  an  equivalent  sum  received 
from  the  redeeming  creditor,  and  the  redeeming  creditor  is 
entitled  to  receive  not  only  the  money  required  to  be  paid 
under  this  statute  by  the  owner,  but  also  acquires  a  cause  pf 
action  against  the  judgment  creditor  to  recover  back  'the 
money  expended  by  him   on  redemption.    Both  of  these 

parties,  therefore,  have,  by  this  act,  double  security 
mi    for  the  same  debt  and  no  provision  is  made  by  the 

statute  that  the  payment  required  to  be  made  by  the 
owner  shall  satisfy  any  of  these  liabilities.  It  would,  there- 
fore, seem  that,  in  fact,  no  benefit  accrued  to  the  plaintiff 
from  the  moneys  paid  on  the  sale,  and  no  pretense  was  left 
for  the  requirement  made  by  the  statute. 

But  a  further  answer  to  the  claim  is  found  in  the  fact 
that  the  statute  proceeds  upon  no  such  theory  and  purports 
to  make  no  such  application.  Ko  reference  is  made  in  it 
to  the  liabilities  of  the  judgment  debtor,  or  provision  made 

for  their  satisfaction,  and  the  sum  required  to  be  paid 
m    by  her  has  no  reference  to  the  existence  of  any  lien 

or  debt,  or  its  amount.  Indeed,  it  requires  the  pay- 
ment, as  well  when  it  has  been  judicially  pronounced  that 
there  is  no  debt,  as  when  one  may,  in  fact,  exist.  The  act 
makes  no  distinction  between  cases  where  the  judgment 
upon  which  the  sale  was  made  has  been  reversed  and  set 
aside,  and  those  in  which  the  process  alone  has  been  adjudged 
to  be  void.  It  wholly  ignores  any  such  distinction  and  re- 
quires the  payment  to  be  made,  as  well  where  no  claim  ever 
existed,  as  where  a  legal  claim  has  been  illegally  attempted 
to  be  enforced. 

It  famishes  no  argument  in  favor  of  the  legality  of  this 

act  to  say  that  some  of  the  consequences  following 
m    its  enactment  could,  under  special  conditions,  have 
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been  constitationally  produced|  if  provided  for  in  some 
other  way. 

The  broad  qaestion  here  is,  whether  this  enactment  oon- 

stmed  according  to  its  plain  meaning  and  intent,  enables 

one  person  to  acqnire  the  property  of  another  against  his 

will|  except  by  dae  process  of  law.    If  it  does,  the  conrts 

mnst  condemn  it  as  violative  of  the  fundamental  law. 

The  vicious  purpose  of  the  act  is  so  thoroughly  inter* 

woven  with  the  whole  scheme  of  the  enactment  as 

CM]    to  render  it  impossible  to  eradicate  its  objectionable 

features  without  reconstructing  the  entire  section. 

It  is  not,  therefore,  a  case  where  any  part  of  the  act  can  be 

supported. 

We  also  think  the  act  violates  the  constitutional  gnar* 
anty,  because  it  assumes  to  nullify  a  final  and  unimpeachable 
judgment,  not  only  establishing  the  plaintifiPs  right  to  the 
premises  in  dispute,  but  also  awarding  him  a  sum  of  money 
as  costs. 

After  rendition,  this  judgment  became  an  evidence  of 
title,  and  could  not  be  taken  from  the  plaintiff  with- 
m    out  destroying  one  of  the  instrumentalities  by  which 
.    her  title  was  manifested. 

A  statute  which  assumes  to  destroy  or  nullify  a  party's 

muniments  of  title  is  just  as  effective  in  depriving 

m    him  of  his  property  as  one  which  bestows  it  directly 

upon  another  (Matter  of  Jacobs,  98  N.  Y.  98,  and 

authorities  there  cited). 

In  the  one  case  it  despoils  the  owner  directly,  and  in  the 
other  renders  him  defenceless  against  any  assault  upon  his 
property. 

Authority  which  permits  a  party  to  be  deprived  of  his 
property  by  indirection  is  as  much  within  the  mean- 
m    ing  and  spirit  of  the  constitutional  provision  as  where 
it  attempts  to  do  the  same  thing  directly. 
Even  assuming  that  it  might  be  lawful  for  the  legisla- 
ture to  impose  a  condition  upon  the  right  of  a  party  to 
maintain  a  particular  action  to  recover  real  property,  no 
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m    sach  caae  is  here  provided  for.    This  statute  makes 
aay  action  at  law  to  establish  his  right,  subject  to  its 
provisions,  and  thus  deprives  him  of  all  remedy  for  the 
wrong  done  him.    It  not  only  does  this,  but  it  at- 
im    tempts  to  reverse  a  judgment  and  give  to  the  de- 
feated party  the  fruits  of  a  recovery  awarded  to 
another. 

We  must  bear  in  mind  that  a  judgment  has  been  ren- 
dered, and  the  rights  flowing  from  it  have  passed  beyond 
the  legislative  power,  either  directly  or  indirectly, 
m     to  reach  or  destroy.    After  adjudication  the  fruits 
of  the  judgment  become  rights  of  property.    These 
rights  became  vested  by  the  action  of  the  court,  and  were 
thereby  placed  beyond  the  reach  of  legislative  power  to 
effect. 

We  have  been  referred  to  no  authority  which  justifies 
legislation  taking  such  rights  away  arbitrarily,  and  we  know* 
of  no  theory  upon  which  it  can  be  sustained.    In- 
m    stances  where  land  subject  to  a  lien  for  taxes  has 
been  sold  therefor,  and  the  owner  has  been  required 
to  pay  the  taxes,  as  a  condition  of  maintaining  an  action  to 
recover  the  land,  or  the  borrower  of  money,  at  usurious 
rates,  is  required  to  repay  the  sum  equitably  due  before  main- 
taining a  suit  in  equity  to  enforce  a  forfeiture  of  the  securi- 
ties held  by  the  creditor,  are,  obviously,  not  analogous  to 
the  case  under  consideration. 

We  are,  therefore,  of  the  opinion  that  the  repugnancy 

between  the  law  and  the  constitutional  rights  of  the 

cog    citizen  is  so  irreconcilable  that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems  to  exist  in 

the  ambiguity  of  the  provisions  relating  to  the  time  limited 

for  making  the  payments  required  by  it    The  lan- 

m    gnage  of  the  statute   requires  the  payment  to  be 

made  within  twenty  days  after  judgment,  and  the 

subsequent  portions  of  the  section,  providing  that  in  case  of 

pending  appeals  the  payment  might  be  made  within  twenty 

days  after  final  judgment,  would  seem  to  imply  that,  in 
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other  cages,  the  time  must  be  limited  by  the  original  jadg- 
ment  If  this  be  so  it  might  be  that  a  defendant,  by  taking 
an  appeal  and  staying  proceedings,  could  defeat  any  effort 
of  the  owner  to  make  the  payments,  and  thus  compel  him  to 
lose  his  land,  although  he  might  be  willing  to  comply  with 
the  statute.  This  seems  to  show  the  recklessness  with 
which  the  owner's  interests  were  regarded  and  the  injustice 
which  may  be  perpetuated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction  that  we  have 
found  this  amendatory  statute  unconstitutional,  for  in  every 
view  in  which  it  may  be  considered,  it  impresses  us 
tM]  with  the  conviction  that  it  is  grossly  inequitable  and 
unjust.  We  can  discover  no  reason  in  the  situation 
of  the  purchaser  at  an  illegal  execution  sale  under  the  exist- 
ing law  which  justifies  the  adoption  of  the  careless,  ill- 
considered,  and  inequitable  provisions  which  distinguish  this 
legislation. 

The  amended  section  is  subject  to  many  other  criticisms, 
which  we  have  not  felt  called  upon  to  make,  as  those 
already  referred  to  fully  justify  the  conclusion  we  have 
reached  in  the  case. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concurred  (Easl,  J.,  in  result),  except  FmcH,  J., 
absent. 
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In  re  CITY  OF  MIDDLETOWN. 

C!ouMTr*CouBT,  Ora^qe  Countt;  Ogtobbb,  1891. 

§46. 

CammiuUmen  in  proeeedingi  to  condemn  land/or  itreet—^ohendUg^uali- 
fied  hecattee  related  to  a  party. 

The  statute  {Code  Ok.  Pro.  {46)  forbiddii^  a  Ju^  from  sitting  or 
taking  part  in  tlie  decision  of  any  case  or  matter  if  he  is  related 
by  consanguinity  or  affinity  to  any  party  to  the  controversy 
within  the  sixth  degree,  la  simply  an  eztension  of  the  common 
law  maxim  that  **  no  man  can  be  judge  in  his  own  case;*'  and 
although  it  ordinarily  applied  solely  to  indgeaeo  nominee^  the  in- 
quiry in  determining  whether  it  is  applicable  to  persons  not 
judges  or  justices  in  name  is,  are  they  acting  judicially  and  are 
they  substantially  a  court? 

Commissioners  appointed  in  proceedings  to  condemn  land  for  use  as 
a  street  are  public  officers  appointed  to  discharge  judicial  offices, 
and  to  hear  the  parties,  take  evidence,  and  make  determinations. 

Jt  eeemi  that  commiBsioners  appointed  in  proceedings  to  condemn 
land  for  use  as  a  street  are  public  officers  created  by  the  consti- 
tution, and  any  attempt  by  the  legislature  to  vest  in  any  other 
court  or  tribunal  the  authority  given  to  such  commissioners 
would  be  unconstitutional. 

Where,  in  a  proceeding  to  condemn  land  for  use  as  a  street,  it  ap- 
peared that  one  B.  had  an  interest  as  a  copartner  of  certain 
parties  to  the  proceeding,  and  that  he  and  one  of  the  commis- 
sioners had  married  sisters,— J5GpZ(2,  that  B.  and  said  commis- 
sioner were  related  within  the  sixth  degree;  that,  therefore, 
such  commissioner  was  disqualified  and  another  commissioner 
should  be  appointed  in  his  place  and  stead;  that  such  relation- 
ship would,  U  aeeme^  be  fatal  to  any  determination  of  the  com* 
missioners. 

{Deeided  October  22,  1891.) 
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In  fv  aty  of  Middletown. 

Motion  by  Thomas  Neville  that  another  commissioDer 
be  appointed  in  the  place  and  stead  of  Henrj  Wiggins  in 
a  proceeding  to  condemn  land. 

This  was  a  proceeding  bronght  by  the  city  of  Middle- 
town  nnder  and  pnrsnant  to  the  provisions  of  section  7,  title 
vi.y  chapter  535  of  the  Laws  of  1888,  to  condemn  land  for 
nse  as  a  public  street.  Three  freeholders  were  appointed 
by  the  county  court  of  Orange  county  pursuant  to  the  pro- 
vision of  said  statute,  as  commissioners  to  estimate  and  as- 
sess the  expenses  of  certain  street  improvements  in  the  city 
of  Middletown,  and  to  apportion  and  assess  the  entire  costs 
of  the  improvement,  with  the  expense  thereof,  upon  the 
several  parcels  of  land  benefited  Uiereby  in  proportion  as 
near  as  may  be  in  the  benefit  resulting  to  each. 

After  they  had  taken  some  testimony,  objection  was 
made,  on  behalf  of  Thomas  Neville,  an  owner  of  lands,  to 
be  efEected  by  the  proceedings,  that  one  of  the  commis- 
sioners^ Henry  Wiggins,  was  related  by  affinity,  in  the  sec> 
ond  degree,  to  A.  Y.  Boak,  one  of  the  parties  interested  in 
lands,  also  to  be  affected  by  the  proceedings,  and  was 
accordingly  disqualified  to  act  as  a  commissioner. 

S.  S.  Oov)dey^  for  Thomas  Neville,  and  motion. 

Oeorge  S.  DechePj  for  city  of  Middletown  and  Henry 
Wiggins,  opposed. 

Bbattib,  Co.  J. — The  statute*  forbids  a  judge  from 
sitting  or  tdi:ing  part  in  the  decision  of  any  case  or  matter 
if  he  is  related  by  consanguinity  or  affinity  to  any  party  to 
the  controversy  within  the  sixth  degree  {Oode^  §  46). 

The  statute  is  simply  an  extension  of  the  common  law 
maxim  that  ''no  man  can  be  judge  in  his  own  case'' 
{Broam^s  Legal  Maaims^  109). 

It  is  true  that  ordinarily  the  statute  applies  solely  to 

"^  Oodi  Oi».  Pto.  i4A. 
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judges  eo  nominee  (People  v.  Wheeler,  21  -ZT.  Z,  86 ;  People 
ex  rd.  Howlett  v.  Mayor,  68  N,  T.  291). 

It  has  been  held,  however,  "  that  where  the  persons  are 
not  judges  qr  jnstioes  m  name,  then  the  inquiry  is  whether 
they  are  acting  judicially  in  the  proper  sense — that  Is, 
whether  they  are  substantially  a  court"  (Foot  t).  Stiles,  57 
N.  T.  407). 

The  commissioners  appointed  in  this  matter  are  o£Scers 
created  by  the  constitution  (Matter  of  Byers,  72  N.  Y.  1). 

Any  attempt  by  the  legislature  to  vest  in  any  other  court 
or  tribunal  the  authority  given  to  such  commissioners  would 
be  unconstitutional  (Matter  of  the  Village  of  Middletown, 
82  N.  T.  196). 

The  commissioners  are  public  officers  appointed  to  dis> 
charge  important  judicial  functions ;  they  are  to  hear  the 
parties,  take  evidence,  and  make  determinations  (Matter  of 
Kendall,  85  N.  T.  302 ;  Foot  v.  Styles,  57  N.  Y.  407). 

It  is  positively  alleged  in  the  moving  affidavit  that  A.  Y. 
Boak  has  a  partnership  interest  in  the  lands  affected  by  this 
proceeding.  The  allegation  is  not  denied.  It  follows, 
therefore,  that  as  the  copartners  of  A.  Y.  Boak  are  parties 
to  the  proceeding  because  of  their  interest  in  the  lands,  he 
is  also  a  party. 

It  is  conceded  that  Mr.  Boak  and  Mr.  Wiggins  married 
sisters.  They  are,  therefore,  related  to  each  other  within 
the  degree  named  in  the  statute  (Paddock  t;.  Wells,  2  £(M^ 
Ch.  332). 

The  rights  of  the  public  and  of  individuals  are  depend* 
ent  upon  the  regularity  and  validity  of  such  proceedings* 
I  think  the  objection  would  be  fatal  to  any  determination 
of  the  commissioners,  and  a  commissioner  should  be  ap» 
pointed  in  the  place  of  Mr.  Wiggins. 
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HUDSON  RIVER  TELEPHONE   COMPANY,    Rs- 

poNBBMT,  V.  WATERVLIET  TURNPIKE  AND 

RAILROAD  CO.,  Appellant. 

SuPBEMB  Court,  Third  DsPARnosNT,  Osneral  Tsbkj 
Sbptehber,  189L 

§  3253. 

AUowanM^^when  no  hatU  an  whieh^  may  he  6omip%vUd. 

In  an  action  by  a  telephone  company  to  restrain  a  railway  company 
from  operating  a  portion  of  its  road  by  electricity  as  a  motive 
power,  upon  a  certain  system,  on  the  ground  that  the  use  there- 
of would  obstruct  or  impair  the  use  of  plaintifif^s  telephone  sys- 
tem, where  the  only  question  arising  on  the  pleadings  and 
litigated  was  the  right  of  the  plaintiff  to  the  injunction,  neither 
party  stated  in  its  pleading  what  amount  of  damage  that  would 
Msult  to  it  if  its  opponent  prevailed, — Edd^  that  there  was 
no  basis  upon  which  an  extra  allowance  could  be  computed,  and 
none  could,  therefore,  be  granted  the  defendant  in  whose  favor 
the  action  was  determined,  notwithstanding  the  action  wss 
difficult  and  extraordinary. 

The  statute  {Oode  Ow.  iVo.  §  d258)  authorising  the  granting  of 
an  additional  allowance  of  costs,  makes  no  provision  for  protect- 
ing by  such  an  allowance,  against  loss  resulting  from  the 
granting  of  a  temporary  injunetion. 

{Deeidei  September  8,  1801). 

Appeal  by  defendant  from  an  order  of  the  Albany 
county  special  term,  denying  its  motion  for  an  extra  allcfw- 
ance. 

The  facts  are  stated  in  the  opinion* 
Maraia  T.  Iltm,  for  defendant,  appellant. 
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D.  Cody  Serrickj  (JSerrich  (b  JMiehantj/y  attorneyB^ 
for  plaintiff  reapondeot.' 

Mayhah,  J. — This  application  was  inade  ander  aection 
8253  of  the  Code  of  Civil  Procedure. 

The  action  was  to  restrain  the  defendant  from  operating 
that  portion  of  its  railroad  passing  along  Broadway  in  the  city 
of  Albany  by  electricity  as  motive  power^  upon  what  is 
known  as  the  "  Single  Trolley  System/'  on  the  ground  that 
the  use  of  such  system  by  the  defendant  at  that  point  ob- 
structed or  impaired  the  use  of  the  plaintiff's  telephone 
system,  which  had  its  central  o£Sce,  batteries,  key-board, 
and  other  apparatus  lawfully  located  on  that  street,  and  in 
operation  there,  prior  to  the  time  the  defendant  commenced 
to  propel  its  cars  through  that  street  by  the  use  of  electri- 
city. On  the  trial  of  this  action  the  referee  dismissed 
the  plaintiff's  complaint. 

It  does  not  seem  to  be  urged  on  this  motion  that  this 
action  was  not  of  the  character  and  kind  that  comes  within 
the  designation  in  the  Code  of  difficult  and  extraordinary 
actions ;  but  the  motion  was  denied,  as  appears  from  the 
order,  on  the  ground  that  there  was  no  basis  in  the  subject- 
matter  of  the  action  on  which  an  additional  allowance 
can  be  estimated. 

The  language  used  in  the  order  clearly  indicates  that 
the  decision  was  solely  upon  that  ground.  The  order  is  as 
follows :  ^'  Ordered  that  said  motion  for  an  extra  or  addi- 
tional allowance  of  costs  to  the  defendant  in  the  above-euti- 
tied  action  be,  and  the  same  hereby  is,  in  all  things  denied 
upon  the  sole  ground  that,  the  action  being  to  restrain  the 
defendant  from  employing  a  particular  system  only,  and 
over  a  part  only  of  its  road,  the  franchise  was  not  involved, 
and  there  is,  therefore,  no  basis  on  which  an  allowance  can 
be  estimated." 

The  complaint  in  this  case  asked  no  other  relief  than  an 
injunction  restraining  the  defendant  from  the  use  of  this 
motive  power  on  the  part  of  the  road  running  through 


806  CITIL  PROCEDURE  REPORTS. 

Hudflon  Blver  Telephone  Co.  «.  Waterrliet  Turnpike  and  R  R.  Oo. 

Broadway.  The  defendant's  railroad  and  franchises  con- 
nected with  the  same  extended  from  Soath  Ferry  Street 
in  the  city  of  Albany  to  West  Troy,  embracing  seTcnl 
miles  in  extent  not  witiiin  the  city  of  Albany.  So  that  the 
action  was  not  to  restrain  the  defendant  in  the  nse  of  its 
franchise,  bat  only  to  restrict  its  use  npon  Broadway  in 
Albany.  The  subject-matter  of  controversy  was  not, 
therefore,  the  value  of  £he  plaintiff's  railroad  or  its  fran- 
chise, and  its  value  could  not,  therefore,  be  taken  as  a  basis 
upon  which  to  estimate  or  compute  an  additional  allow- 
ance. Kor  do  we  think  any  estimated  capacity  of  plaintiff's 
railroad  for  earning  money  could  be  taken  as  a  basis  for 
such  an  estimate. 

The  complaint  makes  no  claim  for  damages,  nor  does 
the  answer  set  up  any  claim  for  affirmative  relief,  but 
simply,  with  other  defensive  matters,  denies  that  the  plain- 
tiff is  entitled  to  an  injunction.  Any  evidence  npon  the 
trial  tending  to  establish  the  value  of  either  franchise, 
or  the  amount  of  damage  either  company  had  sustained, 
would  have  been  inadmissable,  under  the  pleadings.  There 
is  no  allegation  in  the  complaint  of  the  amount  of  damage 
suffered  by  the  plaintiff  by  reason  of  the  acts  of  the  defend- 
ant sought  to  be  restrained  in  this  action,  nor  is  there  any 
allegation  in  the  answer  of  the  damage  which  has  resulted 
or  will  result  to  the  defendant  by  reason  of  the  injunction 
prayed  for  in  the  complaint 

In  Conaughty  v.  Saratogo  Co.  Bank  (92  iT.  T.  404), 
RuGEBy  O.J.,  in  discussing  the  question  of  an  additional 
allowance,  says :  "  In  determining  this  question  the  plead- 
ings furnish  the  sole  evidence  as  to  what  was  the  subject- 
matter  involved,  and  the  value  of  such  matter  can  be 
arrived  at  only  by  competent  evidence  tending  to  establish 
the  fact." 

In  the  case  at  bar  the  only  question  which  could,  under 
the  pleadings,  be  litigated,  was  the  right  of  the  plaintiff  to 
an  injunction.  The  value  of  the  franchise  of  the  plaintiff 
was  in  no  way  involved. 

If  the  plaintiff  had  succeeded  in  the  action,  it  is  not 
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perceived  on  what  baeis  it  could  have  demanded  or  received 
an  additional  allowance.  Kor  does  it  appear  npon  what 
basis  the  defendant  can  predicate  a  claim  for  an  additional 
allowance  npon  the  value  of  the  subject-matter  involved. 
What  was  involved  ?  Certainly  not  the  defendant's  tracks 
and  cars;  not  its  corporate  franchise  as  a  railroad  company. 
If  it  is  answered  that  its  right  to  use  electricity  in  some 
manner  as  a  motive  power  was  involved,  then  the  answer  is 
that  the  value  of  that  right  was  not  in  issue  under  the 
pleadings  in  this  action. 

In  the  case  of  Atlantic  Dock  Co.  v.  Libby,  (45  iT.  T.  504) 
which  was  an  action  for  an  injunction,  Chief  Justice  Chubch 
in  discussing  the  question  of  an  additional  allowance  under 
section  309  of  the  Code  of  Procedure,  which  was  substan-  ^ 
tially  like  section  3253  of  the  present  Code,  uses  this 
language :  ^'The  action  was  brought  to  restrain  the  carry- 
ing on  of  certain  business,  and  for  one  thousand  dollars 
damages.  No  damages  were  recovered,  but  the  action  was 
sustained  for  the  injunction.  The  question  therefore,  is 
whether  the  subject-matter  involved  in  the  action  was  the 
▼alue  of  the  premises  and  machinery.     I  think  not." 

But  it  is  urged  that  the  defendant  suffered  loss  by 
reason  of  the  operation  of  the  temporary  injunction,  and 
the  proximate  estimate  of  that  loss  is  sought  to  be  proved 
by  affidavits  used  in  this  motion.  As  we  have  seen,  that 
was  not  in  issue  by  the  pleadings  in  this  action,  and  cannot, 
we  think,  be  tried  on  this  motion.  Presumably  the  plaintiff 
gave  a  bond  to  protect  the  defendant  against  that  loss,  npon 
which  the  defendant,  in  a  proper  proceeding,  may  be  in- 
demnified. The  statute  makes  no  provision  for  protecting 
against  such  loss  by  any  additional  allowance  of  costs. 

We  think  that  the  learned  judge  at  special  term  was 
right  in  holding  that  there  is  in  this  action  '^  no  basis  on 
which  an  allowance  can  be  estimated." 

The  order  must  be  affirmed,  with  $10  costs  and  printing 
disbursements. 

Lbabned,  P.J.,  and  Landon  J.,  concurred. 
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MoINTYRE  V.  WYNNE  ahd  Ahotbobb. 

New  Yobk  Oottrt  ov  C!omicoh  Plkab;  July,  1891. 

§  8228  a  9eq. 

(ktU-^whm plaM^ eXUnoed  to  tamUoohiXU. 

Where  upon  the  trial  of  an  action  the  justice  instructed  the  jury  that 
if  they  found  a  verdict  for  the  plaintiff,  they  might  find  in  favor 
of  the  plaintiff  against  one  defendant  for  one  sum  and  against 
the  other  for  a  different  sum,  and  the  jury  acting  on  such  in- 
structions found  in  favor  of  the  plaintiff  against  the  defendants 
in  different  amounts, — HM^  that  the  instruction  of  the  trial 
justice  necessarily  implied  that  there  might  be  two  judgments 
in  the  action,  especially  as  the  defendants  appeared  by  separate 
attorneys  and  interposed  separate  defences,  and  that^  therefore, 
the  plaintiff  was  entitled  to  tax  two  bills  of  costs,  one  against 
each  of  the  defendants. 

{DeMed  July  d,  1891). 

Motion  by  the  plaintiff  for  a  new  taxation  of  costs,  and 
that  the  clerk  be  directed  to  tax  separate  bills  %ainst  each 
defendant. 

Tliis  action  was  bronght  under  the  civil  damage  act 
against  a  liquor  dealer  and  his  landlord,  both  joined  in  the 
same  action.  They  appeared  by  separate  attorneys  and  in- 
terposed separate  answers.  The  case  came  on  for  trial  be- 
fore Mr.  Jostice  Dalt  on  Jane  19,  1891,  and  he  instructed 
the  jury  if  they  found  in  favor  of  the  plaintiff  they  might 
find  against  the  two  defendants  in  different  sums.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff  against  the 
defendants,  James  Wynne,  the  liquor  dealer,  for  $1000, 
and  against  defendant,  Caroline  Wallach,  the  landlord,  for 
1250.    The  court  granted  an  extra  allowance  on  the  separate 
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amounts  against  the  respective  defendants.  The  plaintiff 
thereupon  served  a  separate  bill  of  costs  upon  each  of  the 
two  defendants,  and  a  joint  bill  of  disbursements,  and  there- 
with also  served  a  notice  of  adjustment. 

Upon  objection  of  the  defendants'  attorneys  the  clerk 
refused  to  tax  separate  bills  of  costs  in  favor  of  the  plaintiff  S 

against  each  of  the  defendantS|  and  thereupon  the  present  '^ 

motion  was  made.  ry 

Carter,  Hughes  <k  Kellogg,  for  plaintiff  and  motion.  1 

J.  F.  Mclfdyre,  for  defendant  Wynne,  opposed. 

Max  MoeeSy  for  defendant  Wallach,  opposed. 

BooKSTAVEB,  J. — Ou  the  trial  of  this  action  the  learned 
judge  charged  the  jury  that  if  they  found  in  favor  of  the  ^ 
plaintiff  they  might  find  against  the  two  defendants  in  dif- 
ferent sums,  and  the  jury  acting  on  such  instructions,  did 
find  in  favor  of  the  plaintiff,  and  against  the  defendants  in 
different  amounts.  This  instruction  necessarily  implies 
that  there  may  be  two  judgments  in  this  action,  and  I  feel 
bound  to  follow  the  decision  of  the  trial  judge  in  this  re* 
spect,  especially  as  the  defendants  appeared  by  separate 
attorneys  and  interposed  separate  defences.  It,  therefore, 
seems  to  follow  that  there  should  be  two  bills  of  costs  taxed, 
in  accordance  with  Comstock  v.  Halleck  (4  Sand.  671),  and 
that  the  decision  in  Buell  v.  Gay  (IS  Sow.  Br.  31)  cannot 
be  followed  in  this  action. 
Vol.  XXI.— 14. 
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LIVmGSTON,   Appbllaot,   v.   NEW    YORK   ELE- 
VATED RAILROAD  CO.  ajstd  Another, 
Respondemtb. 

ScrPBEHB  COUBT^  F1B8T  DSPABTICENT,  GeNEBAL   TeBH  ; 

SxnxRj  1891. 
§  1351. 

Afpeal-'-what^MilAM  qf  mlbry  of  judgment  not  it/fffldmU  to  Urnit  Hme/or 
tahinff — §tay  pondifig, 

Btrict  compliance  with  the  proyisions  of  the  Code  Civil  Procedure 
(§  1851)  relative  to  the  service  of  a  copy  of  a  judgment  or  order, 
and  of  written  notice  of  the  entry  thereof,  are  necessary  to  limit 
the  time  allowed  to  appeal  therefrom.  So  much  do  the  courts 
favor  the  right  of  appeal  that  they  have  gone  to  great  length  to 
uphold  the  most  technical  objections  to  the  sufficiency  of  papers 
served  pursuant  to  said  provision. 

The  time  of  a  party  to  appeal  from  a  judgment  agdnst  him  is  not 
limited  by  the  service  of  a  copy  of  the  judgment,  and  notice  of 
entry  where  the  copy  of  judgment  so  served  omitted  the  attestar 
tion  of  the  clerk,  and  the  notice  of  entry  did  not  specify  the 
place  of  entry  to  be  the  clerk  of  the  city  and  county  of  New 
York,  but  merely  stated  that  the  judgment  was  entered  with 
the  clerk  of  the  supreme  court. 

A  defendant  is  not  estopped  from  asserting  that  a  copy  of  a  judg- 
ment and  notice  of  its  entry  served  by  the  plaintiff  are  insuffi- 
ciency to  limit  his  time  to  appeal  by  the  fact  that  in  an  affidavit 
used  on  a  motion  in  which  the  sufficiency  of  a  notice  of  appeal 
served  by  him  was  in  question,  he  asserted  that  hia  time  to  ap- 
peal had  expired. 

In  such  a  case  no  question  of  the  waiver  of  an  irregularity  arises,  and 
the  defendants'  acknowledgment  of  the  receipt  of  the  papers 
served  and  his  expression  of  belief  that  the  time  to  appeal  was 
thereby  limited  did  not  alter  the  legal  effect  of  the  plaintiff's 
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failure  to  do  wbat  was  requisite  to  set  the  time  to  appeal 
running. 

The  filinjBf  by  a  defendant  of  an  undertaking  on  appeal  without  act- 
ually taldng  an  appeal,  does  not  in  any  way  hinder  the  plaintilTs 
right  to  realize  on  the  judgment. 

Where  before  the  taking  of  an  appeal  from  a  judgment  execution 
was  duly  issued  thereon,  an  order  may  be  made  staying  proceed- 
ings thereunder  until  the  determination  of  the  appeal ;  but  an 
order  setting  aside  the  execution  is  too  broad  and  should  be 
rerersed. 

{DedcM  June  26,  1891.) 


Appeat  by  the  plaintiff  from  an  order  of  the  New  York 
county  special  term  setting  aside  an  execution  issued  by 
her  against  the  property  of  the  defendants,  and  staying 
proceedings  under  the  plaintiff's  judgment  until  the  deter- 
mination  of  an  appeal  therefrom. 

The  plaintiff  brought  an  action  against  the  defendants, 
two'  elevated  railroad  companies,  which  resulted  in  a 
judgment  in  her  favor.  On  May  8,  1890,  her  attorney 
served  upon  the  attorney  for  the  defendants  a  copy  of  the 
judgment,  upon  which  was  endorsed  notice  of  entry,  in  the 
following  words :  ^'  Take  notice  that  the  within  is  a  copy 
of  the  judgment  in  tliis  action,  and  that  the  same  was,  on 
the  8th  day  of  May,  1890,  duly  entered  herein  in  the  office 
of  the  clerk  of  the  supreme  court."  The  judgment  did  not 
contain  the  clerk's  signature. 

The  defendants'  attorney  acknowledged  in  writing  the 
receipt  of  said  copy  judgment  and  notice,  and  on  the  7th 
day  of  June,  1890,  attempted  to  serve  a  notice  of  appeal  by 
slipping  it  through  a  slot  in  the  door  of  the  office  of  the  at^ 
torney  for  the  plaintiff,  so  that  it  fell  upon  the  floor  in  said 
office  in  front  of  the  door  thereof.  A  copy  of  the  notice 
was  not  served  upon  the  clerk  of  the  court,  and  the 
defendants'  attorneys  therefore  moved  at  special  term  for 
an  order  permitting  them  to  complete  the  service  of  the 
notice  of  appeal  nunc  pro  tunc  as  of  June  7,  1890.  The 
motion  was  granted  by  the  court  at  special  term  (see  18 
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N.  Y.  Cvo*  Pro.  869),  bnt  the  general  term  of  the  su- 
preme court  in  the  first  department  reversed  the  decision 
of  the  special  term,  holding  that  the  service  made  npon 
the  attorneys  was  not  sufficiency  (see  19  -flT.  P*.  Civ.  Pro. 
258),  and  the  court  of  appeals,  upon  appeal  from  the 
order  of  the  general  term,  affirming  its  decision  without 
opinion  (see  126  If.  T.  695). 

Thereafter  the  defendants'  attorneys  served  upon  plain- 
tifiPs  attorney  and  also  upon  the  clerk  of  the  court  in  the 
Kew  York  county  another  notice  of  appeal,  and  moved  for 
an  order  setting  aside  an  execution  issued  by  the  plaintiff 
against  the  defendants'  property  and  to  stay  proceedings  on 
the  plaintiff's  judgment.  The  motion  was  granted  at 
special  term  and  this  appeal  taken  by  the  plaintiff  from 
an  order  thereupon  entered. 

Charter  Otbaon  Bennett  {8.  B.  ZivingBkHif  attorney), 
for  plaintiff,  appellant. 

Jidian  T.  Davies  dk  Brainerd  ToUes  {Davtea  d 
BapaUoj  attorneys),  for  defendants,  respondents. 

Fattxbsok,  J. — On  the  8th  day  of  May,  1890»  the  ap 
pellant  (plaintiff)  recovered  at  the  special  term  a  judgment 
against  the  defendants,  in  part  for  a  sum  of  money  awarded 
as  damages  to  certain  premises  belonging  to  her.  On  the 
same  day  what  purported  to  be  a  copy  of  the  judgment 
was,  with  what  was  intended  to  be  a  notice  of  the  entry 
thereof,  served  on  the  defendants'  attorneys. 

The  time  to  appeal,  had  it  been  duly  limited,  would 
have  expired  on  the  7th  day  of  June,  1890,  and  on  that  day 
the  defendants'  attorneys  undertook  to  make  service  of  a 
notice  of  appeal,  bnt  that  attempt  was  held  by  the  general 
term  to  be  ineffectual,  and  hence  no  service  was  made  (19 
N.  T.  Cvo.  Pro.  258).  That  decision  was  affirmed  by  the 
court  of  appeals  (125  N.  T.  695). 

Subsequently,  and  on  the  16th  day  of  January,  1891, 
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chti  defendants'  attorneys  caused  a  new  notice  of  appeal  to 
be  served  properly.  Meantime  the  defendants  bad  made 
various  efforts,  by  motions  to  the  court,  to  have  the  regu- 
larity of  the  first  appeal  recognized,  but  those  efforts  were 
unfruitful,  and  on  the  24th  day  of  December,  1890,  the 
plaintiff's  attorney  issued  execution  to  the  slieriff  of  the  city 
and  county  of  Kew  York.  At  that  time  the  situation  of 
the  plaintiff  was  the  following :  She  held  the  money  judg- 
ment, from  which  no  appeal  had  been  taken,  and  there  was 
no  order  staying  proceedings,  and  nothing  operating  to  pre- 
vent the  issuance  of  that  execution,  although  on  the  2d 
July,  1890,  a  dnly-executed  undertaking  on  appeal  was  filed 
by  the  defendants. 

On  the  day  the  second  notice  of  appeal  was  served,  an 
order  to  show  cause  why  the  execution  should  not  be  set 
aside  was  obtained.  The  motion  made  on  that  order  was 
granted,  with  costs  against  the  plaintiff,  and  from  the  order 
entered  therepp  this  appeal  is  taken. 

The  ground  upon  which  the  decision  was  based  is  that 
the  second  notice  of  appeal  is  good,  because  the  copy  of  the 
judgment  and  the  notice  of  the  entry  thereof,  served  on  the 
defendants'  attorneys  May  8, 1890,  were  not  sufficient  to 
impair  the  defendants'  right  to  appeal,  irrespective  of  the 
mere  question  of  time.* 

*  The  following  is  the  opinion  filed  on  making  the  decision  ap- 
pealed from: 

Lawrkncb,  J. — It  has  frequently  been  held  that  a  party  under- 
taking to  limit  time  for  appeaUng  must  be  held  to  strict  practice 
(ICatter  of  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  60  N.  T.  116; 
Kelly  0.  Sheehan,  76  Id.  825;  Good  o.  Daland,  110  Id.  158). 

In  the  case  above  cited  from  60  JT.  F.,  it  was  held  that  notice  of 
an  order  given  before  the  entry  thereof  was  ineffectual  to  limit  the 
time  to  appeal.  In  the  case  from  76  N.  F.,  above  cited,  it  was  held 
that  a  notice  of  the  entry  of  judgment  which  is  not  endorsed  or  sub- 
scribed both  with  the  name  of  the  attorney  and  his  office  address  or 
place  of  business,  as  required  by  the  general  rules  of  practice  (rule 
d),  is  irregular  and  ineffectual  to  limit  the  time  for  appealing. 

And  in  the  case  of  Good«.  Daland^  iupra^  it  was  held  that  where 
an  alleged  copy  of  judgment  served  was  a  true  copy  except  the 
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Section  1S51  of  the  Code  of  Civil  Procedure  provides 
that  an  appeal  ^'  must  be  taken  within  thirty  dajB  after 
service  tipon  tlie  attorney  for  the  appellant  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  notice  of 
the  entry  thereof." 

Strict  compliance  with  this  provision  is  required  to  op- 
erate a  limitation  of  the  time  allowed,  and  so  much  do  the 
courts  favor  the  rightof  appeal  tliat  they  have  gone  to  great 
length  in  upholding  the  most  technical  objections  to  the 
sufficiency  of  the  papers  served  pursuant  to  the  section  of 
the  Code  referred  to. 

The  learned  judge  in  the  court  below  cited  in  his  opinion 
several  of  the  adjudications  of  the  court  of  appeals  on  the 
subject,  and  among  them  In  re  New  York  Cent  &  H«  R. 

attestation  of  the  clerk  required  by  the  Code  of  Civil  Procedure 
(§§  1286, 1287),  which  was  omitted,  that  the  paper  served  was  not  a 
complete  copy,  and  the  service  did  not  initiate  the  running  of  the 
time  limited  for  appealing. 

That  case,  in  my  opinion,  conclusively  establishes  that  the  de» 
fendants  are  entitled  to  the  relief  which  they  seek  on  this  motion, 
inasmuch  as  the  paper  purporting  to  be  a  copy  of  the  judgment  ren* 
dered  in  this  action  Ib  not  attested  by  the  clerk  of  this  court,  as  re- 
quired by  the  sections  of  the  Code  above  referred  to. 

Furthermore,  as  a  party  seeking  to  limit  the  time  for  appealing 
must  be  held  to  strict  practice,  it  seems  to  me  that  the  notice  of  the 
entry  of  the  judgment  is  not  sufficient,  for  the  reason  that  it  does 
not  specifically  state  that  the  judgment  has  been  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York.  The  previouA  decisions 
made  in  reference  to  the  attempt  of  the  defendants  to  perfect  an  ap- 
peal herein  do  not  affect  the  question  named  before  him,  inasmuch 
as,  if  I  correctly  understand  them,  they  proceed  upon  the  ground 
that  the  service  of  the  notiee  of  appeal  made  on  the  7th  of  June, 
1890,  was  irregular. 

The  question  whether  the  plaintiff  had  put  herself  in  a  position 
to  preclude  the  defendants  from  pr<}perly  serving  and  perfecting  an 
appeal  was  not  necessarily  involved  nor  passed  upon  in  the  motions 
which  those  decisions  were  rendered. 

For  these  reasons  I  am  of  the  opinion  that  the  motion  of  the  de- 
fendants .  should  be  granted  upon 'their  giving  the  undertaking  re- 
quired by  the  Code  upon  appeids  to  the  court  of  appeals. 
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R  Co.  (60  N.  T.  116),  Kellj  v.  Sheehan  {76  Id.  825), 
Good  'o.  Daland  (119  Id.  153). 

In  the  case  at  bar  the  objections  taken  to  the  paper  are 
that  the  copj  of  the  judgment  lacked  the  attestation  of  the 
clerk,  and  that  the  notice  of  entry  did  not  specify  the  place 
of  entry  to  be  the  office  pf  the  clerk  of  the  city  and  county 
of  New  York,  but  merely  stated  that  the  judgment  was 
entered  with  the  clerk  of  the  supreme  court.* 

These  defects,  at  first  blush,  do  not  appear  to  be  very  sub- 
stantial ;  but,  when  it  is  considered  that  a  right  of  appeal 
may  be  destroyed  in  the  most  meritorious  case  by  a  mere 
accident,  and  that  the  court  has  no  power  to  relieve,  it  is 
altogether  equitable  to  insist  that  the  party  seeking  to  en- 
force the  technical  advantage  shall  be  held  to  strict  technical 
practice  himself,  and  the  very  objections  now  pointed  out 
by  the  defendants  have  been  deemed  cogent  enough  to  pre- 
vent the  limitation  of  the  time  to  appeal.  (Good  v.  Daland, 
9upra;  Yalton  v.  Society,  19  Haw.  Pr.  515,  approved  In 
re  New  York  Cent,  ife  H.  R.  R.  Co.,  60  N.'T.  supra). 

The  learned  judge  below  was  therefore  correct  in  hold- 
ing that  the  right  to  appeal  had  not  been  limited,  and  that 
the  notice  of  appeal  served  on  the  16th  January,  1891,  was 
in  time. 

But  the  respondents  claim  that  tlie  appellant  is  in  some 
way  estopped  from  denying  that  the  time  to  appeal  had  ex- 
pired, and  call  attention  to  various  statements  made  in  affi- 
davits used  in  the  proceedings  to  avert  the  consequences  of 
the  default  in  serving  the  notice  of  appeal  within  thirty 
days  from  May  8, 1890,  and  which  have  been  above  referred 
to.    In  these  affidavits  it  is  stated  that  tlje  respondents'  time 

*  See  Baker  o.  Hatfield  (3  JV.  F.  Ovo,  Pro,  808),  where  the  geti- 
eral  term  of  the  supreme  court  in  the  second  department  held  that 
the  time  to  appeal  from  an  order  began  to  run  from  the  time  of  the 
service  of  a  copy  of  it  having  at  the  end  thereof  the  Forda  *'  En- 
dorsed filed,  October  11,  1882.  A  copy.  C.  A.  Hart,  clerk,**  and 
also  endorsed  on  the  back  with  the  title  of  the  cause  and  the  names 
and  addresses  of  the  attorneys  serving  it,  and  the  words  *'  Copy  order 
striking  out,  amended  complaint,  and  dismissing  cause." 
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to  appeal  expired  on  the  7th  of  Jane,  bat  we  do  not  think 
anch  atatementa  conatitnte,  ander  all  the  facta  before  na, 
either  binding  admiaaiona,  or  anything  elae  that  fairly  ahoald 
be  conatmed  to  deprive  the  reapondenta  of  the  right  to  ap- 
peal. They  wer^  made  in  view  of  the  fact  that  a  notice  of 
appeal,  which  they  claimed  to  be  regular  and  in  time^  had 
been  aerved,  and  were  founded  upon  that  belief,  and  were 
made  altogether  with  reference  to  the  queationa  raised  in 
the  proceedinga  adverted  to,  and  on  the  aaaumption  that  the 
aervice  of  the  judgment  and  notice  of  entry  were  also  rega- 
lar.  In  thia  the  afSanta  were  mistaken,  but  their  mistake 
haa  caused  no  injury  to  the  reapondenta,  and  ahonld  not  be 
considered  tantamount  to  an  estoppel. 

We  are  of  the  opinion,  however,  that  the  order  made  by 
the  learned  judge  ia  too  broad,  and  that  the  execution 
sliould  not  have  been  set  aaide  absolntely,  and  with  costs 
against  the  plaintiff,  but  that  proceedings  upon  it  should 
have  been  stayed  merely ;  for  when  it  was  issued,  in  De- 
cember, 1890,  the  plaintiff  had  a  clear  legal  right  to  enforce 
her  judgment  by  appropriate  process.  The  court  had  ad- 
judged her  to  be  entitled  to  the  money.  There  was  no 
appeal  pending,  and  no  impediment  to  its  collection ;  for 
the  undertaking  filed  July  2,  1890,  without  an  appeal  actu- 
ally taken,  did  not  in  any  way  supersede  the  right  to  realize 
on  the  judgment  But,  when  the  appeal  was  taken  in  Janu- 
ary, it  was  proper  to  apply  to  the  court  to  atay  the  execution 
on  such  terms  as  might  be  considered  just 

The  order  must,  therefore,  be  modified  ao  that  proceed- 
ings under  the  execution  be  stayed  until  the  determination 
of  the  appeal,  without  costs,  and  as  thus  modified  it  will  be 
affirmed,  vdthout  costs. 

Van  Bbunt,  P.  J.,  concurred. 

Babbett,  J.  (concurring). — ^I  also  concur.  There  is  no 
question  here  of  the  mere  waiver  of  an  irregularity.  The 
defendants  waived  nothing.    They  simply  insisted  that  they 
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had  appealed  according  to  law,  when  in  fact  thej  had  not. 
The  plaintiff  failed  to  set  the  defendants'  time  to  appeal 
running  by  reason  of  her  failure  to  serve  a  particular  paper 
precisely  as  required  by  statute.  The  defendants' acknowl- 
edgment of  the  receipt  of  that  paper,  and  their  expression 
of  belief  that  their  time  to  appeal  was  thereby  limited,  do 
not  alter  the  legal  effect  of  the  plaintiffs  failure  to  do  what 
was  requisite  to  set  the  time  to  appeal  running. 


BLUMENTHAL    et  al,y   Respondents,    v.    HUDSON 

BOOT  AND  SHOE  MANUFAGTUEING  CO., 

Appellant. 

City  C!oubt  of  New  Yobk,  Genebal  Tebm;  Octobeb,  1891. 

§  8169. 

AUaehment^^when  dameitic  corporation  honing  offioe  in  eUy  of  Mm 
York  a  non-ruident  qf  the  dty, 

A  domestic  corporation  whoie  certificate  of  incorporation  ii  filed  in 

the  ofiice  of  the  clerk  of  Dutchess  county,  and  states  **  that  the  -i  *t 

names  of  the  town  and  county  in  which  the  operation  of  said  |^ 

company  are  to  be  carried  on  are  Poughkeepsie,  couDty  of 
Dntchess,  state  of  New  York/'  and  whose  certificate  of  iocorpo* 
ration  has  not  been  in  any  respect  modified,  amended,  or  an- 
larged,**  is  a  non-resident  of  the  city  of  New  York,  and  an 
attachment  is  properly  issued  out  of  the  city  court  of  New  York 
against  its  property  on  the  ground  of  such  non-residence^  aod 
should  not  be  vacated  notwitlistanding  the  defendant  preeeots 
afiidaTits  setting  forth  that  "immediately  after  said  defendant 
was  organised  as  a  corporation  it  rented  a  store  and  ofilce  ,  ,  . 
in  the  city  of  New  York  as  and  for  its  principal  place  of  busi- 
ness, and  the  said  premises  have  continuously  been  occupies!  by 
said  defendant  from  1885  until  present  time  as  its  principftl 
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place  of  budneM,"  and  that  <^  during  the  said  period  said  oom- 
pany  has  manufactured  boots  and  shoes  at  the  city  of  Pongh- 
keepsie,  in  the  state  of  New  York,  where  its  factory  is  situated.** 
{Decided  October  15,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  spedat 
term  of  the  city  of  New  York  denying  a  motion  sMide  by 
it  to  vacate  an  attachment  issued  against  its  property.* 

The  facts  are  stated  in  the  opinion* 

ShsHngs  <t  Oleaaonj  for  defendant  and  motion. 

Blumenatid  dk  Hirach,  for  plaintifisi  opposed. 

Yan  Wyok,  J. — ^The  defendants  moved  to  vacate  an  at- 
tachment granted  on  July  22,  1891,  on  the  ground  that  it 
was  a  domestic  corporation,  and  that  it,  ^'  at  the  time  the 
said  warrant  of  attachment  was  granted,  and  at  all  times 
thereafter,  had  its  principal  place  of  business  within  the  city 

*  The  motion  in  this  case,  and  similar  motions  in  two  other 
actions  brought  by  the  same  plaintiffs  against  the  same  defendant, 
and  in  four  actions  brought  by  Solomon  and  others  against  the  same 
defendant,  were  argued  and  decided  together.  The  following 
memorandum  of  his  decision  was  filed  (Aug.  27,  1891)  by  the  justice 
holding  special  term,  entitled  in  one  of  the  actions  brought  by 
Bolomon  et  al, 

McOartht,  J.— -Motion  to  vacate  attachment  is  denied,  with 
costs.  The  cases  presented  in  the  briefs,  so  ably  prepared  by  plain* 
tifTs  attorney,  fully  sustain  his  position.  The  defendant  confesses 
that  Poughkeepsie  is  its  principal  place  of  business;  for,  in  the  ap- 
plication for  a  dissolution  of  the  corporation,  they  apply  to  a  term 
of  supreme  court  held  at  Poughkeepsie  (see  section  2428,  Code  of 
Civil  Procedure,  which  requires  such  petition  to  be  presented  at  a 
term  of  the  court  held  within  the  judicial  district,  embracing  the 
county  wherein  the  principal  ofSce  of  the  corporation  is  located). 
The  certificate  of.  incorporation  declares  that  the  place  of  its  oper- 
ations, or,  in  other  words,  its  principal  office,  is  at  Poughkeepsie; 
therefore,  under  subdiyision  1  of  section  8169,  Code  of  Civil  Pro- 
cedure, the  attachment  must  stand. 


'^^^ 


VOL.  XXL  319 


Blumenthal «.  Hudson  Boot  and  Sboe  Manufaoturing  Co. 

of  New  York,"  and^on  aflSdavits  stating  that  its  certificate 
of  incorporation  provided  "  that  the  objects  for  which  said 
company  is  formed  are  the  manufacturing  and  selling  of 
boots  and  shoes,"  and  "  that  the  names  of  the  town  and 
county  in  which  the  operations  of  said  company  are  to  be 
carried  on  are  Poughkeepsie,  county  of  Dutchess,  state  of 
New  York;"  that  such  certificate  was  dated  and  acknowl- 
edged  and  filed  in  Dutchess  county  clerk's  office  on  De- 
cember 28,  1885,  and  ^^that  said  certificate  of  incorpo- 
ation  has  been  in  no  respect  modified,  amended,  or  enlarged.^' 
The  affidavits  further  show  that  by  petition  dated  July 
27, 1891,  a  majority  of  defendant's  trustees  ^^  made  appli- 
cation at  a  special  term  of  the  supreme  court,  held  in  and 
for  the  county  of  Dutchess,^'  for  its  voluntary  dissolution^ 
whereupon  the  receiver  who  makes  this  application  to  va- 
cate was  appointed  by  order  of  Judge  Babnabd,  duly  filed 
in  Dutchess  county  clerk's  office.  However,  these  affi- 
davits set  forth  that  '^  immediately  after  the  said  defendant 
was  organi2sed  as  a  corporation,  it  rented  a  store  and  office 
at  premises  No.  116  Duane  Street,  in  the  city  of  New  York, 
as  and  for  its  principal  place  of  business,  and  the  said 
premises  have  continuously  been  occupied  by  the  said  de- 
fendant  from  1885  until  the  present  time  as  its  principal 
place  of  business,"  and  that  "during  the  said  period  the 
said  company  has  manufactured  boots  and  shoes  at  the  city 
of  Ponghkeepsie,  in  the  state  of  New  York,  where  its  fac- 
tory is  situated." 

The  principal  business  of  this  corporation  would  seem 
to  have  been  the  manufacturing  of  boots  and  shoes  at 
Ponghkeepsie,  and  that  the  business  of  selling  was  merely 
incidental ;  and,  moreover,  the  corporation  treated  Dutchess 
as  "  the  county  in  which  the  business  of  the  company  shall 
be  carried  on,"  as  required  by  the  act,  for  it  filed  its  certifi- 
cate of  incorporation  there,  and  as  required  by  section  2423 
of  the  Code,  it  presented  the  petition  for  its  voluntary  dis- 
solution at  a  term  of  the  supreme  court  "held  within  the 
judicial  district,  embracing  the  county  wherein  the  prin* 
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cipal  office  of  the  corporation  is  located.''  The  act  of  1848 
and  amendments  under  which  this  defendant  was  incoi-po- 
rated  provide  that  the  certificate  of  corporation  shall  be  filed 
**'  in  the  office  of  the  county  in  which  tlie  business  of  the 
company  shall  be  carried  on ;''  that  the  certificate  of  payment 
of  the  capital  stock  shall  be  recorded  "  in  the  office  of  the 
county  clerk  of  the  county  wherein  the  business  of  said 
company  is  carried  on ;"  that  the  annual  report  shall  be 
filed  '^  in  the  office  of  the  clerk  of  the  county  where  the 
business  of  the  company  shall  be  carried  on  ;"  and  that  the 
written  assent  of  stockholders  to  mortgage  the  company's 
goods  and  chattels  and  franchise  "shall  first  be  filed. in  the 
office  of  the  clerk  of  the  county  where  the  corporation  has 
its  principal  place  of  business." 

For  all  of  these  purposes  it  has  been  invariably  held 
that  the  original  designation  in  the  certificate  of  incorpo- 
ration (unless  changed  by  filing  amendments)  of  the  county 
in  which  the  operations  of  the  company  are  to  be  carried 
on^  is  conclusive  and  controlling,  and  that  the  certificate  of  , 
incorporation,  the  certificate  of  payment  of  capital  stock, 
the  annual  report,  and  the  written  assent  of  stockholder  to 
mortgage  must  be  filed  in  the  office  ol  the  clerk  of  the 
county  so  designated  as  aforesaid  in  the  certificate  of  in- 
corporation. 

It  has  also  been  held  that  the  last  certificate  designating 
the  place  of  the  operation  of  the  business  of  the  com- 
pany, and  filed  in  accordance  with  the  provisions  of  the 
act,  is  conclusive  evidence  of  the  legal  residence  of  the  cor- 
poration for  the  purpose  of  taxation  (Westeni  Tel.  Co.  v. 
Shne,  19  N.  T.  408 ;  Union  Steamboat  Co.  v.  City  of  Buffalo, 
82  Id.  351 ;  Cheseborough  Mfg.  Co.  v.  Coleman,  44  ifttn, 
£45).  And  no  authority  has  been  cited  or  found  which 
allows  such  a  domestic  corporation  to  establish  its  principal 
place  of  business  other  than  by  making  and  filing  an  orig- 
inal or  amended  certificate  of  designation  of  the  same  as  re- 
required  by  the  statute,  and  it  is  well  that  it  is  so,  as  any 
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other  rale  would  oertainlj  lead  to  confusion  and  incbnven- 
ience,  and  would  be  illogical. 

The  principal  place  of  business  referred  to  in  section 
8169  of  the  Code  means  such  place  as  is  so  designated  by 
certificate  made  and  filed  as  aforesaid  and  the  defendant's 
principal  place  of  business  is  not  within  the  city  of  New 
York,  but  at  Poughkeepsie,  by  its  own  designation  by  cer- 
tificate  filed  in  Dutchess  county  clerk's  ofiice. 

The  order  denying  motion  to  vacate  the  attachment 
must  be  affirmed,  with  costs. 

Ehbuoh,  O.J.,  and  Newbubgsb,  J.,  concurred. 


GABDENIER,  Apfbixaot,  v.  ELDRED,  Bbspohdbnt. 

SupsiocB  Court,  Foubth  Dspabtment,  Genbral 
Tsbm;  Septembeb,  1891. 

§779. 

Where  an  order  was  entered  and  served  September  8d,  denying  a 
motion  made  by  the  plaintiff  to  set  aside  a  taxation  of  costs  and 
a  judgment,  and  awarding  the  defendant  $10  costs,  and  there- 
after the  plaintiff  assigned  the  cause  of  action  to  her  attorney, 
who  was  substituted  in  her  place  as  plaintiff,  and  in  May  follow- 
ing served  upon  defendant's  attorney  notice  of  appeal  from  the 
judgment  and  a  proposed  case  and  exceptions  without  first  pay- 
ing the  $10  costs  awarded  by  said  order, — Bdd,  that  at  the 
time  of  the  service  of  notice  of  appeal  from  the  judgment  the 
plaintiff's  proceedings  were  stayed  because  of  the  non-payment 
of  said  motion-costs,  and  for  that  reason  service  thereof  should 
be  set  aside  and  the  appeal  dismissed. 

HaeWhinnie  v,  Cameron  (10  If.  Y.  Oiv,  Pro.  168) ;  Murray  «.  Cameron 
(15  N.  T.  8upp.  18;  s.c.,  88  8t.  Bep.  702)  followed. 
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Where  ia  such  case  an  order  was  made  at  spemal  term  Taeating  the 
senrice  of  the  case  and  exceptions  because  of  such  wtAj^—Edi, 
that  a  motion  to  dismiss  an  appeal  from  that  order  should  be 
denied;  that  by  that  appeal  the  plaintiff  sought  a  review  of  the 
acts  of  the  defendant  since  the  making  of  order  under  which 
the  stay  arose,  and  the  plaintiff  should  have  an  opportunity  to 
defend  himself  against  said  acts. 

iJkcid^  SepUmber,  18D1.) 

Motion  by  the  defendant  to  dismisB  an  appeal  taken  by 
the  plaintiff  from  a  judgment  entered  in  this  action  in  the 
defendant's  favor ;  also  motion  by  the  defendant  to  dismiss 
an  appeal  taken  by  the  plaintiff  from  an  order  vacating  the 
service  of  a  case,  and  exceptions  on  the  ground  that  the 
plaintiff's  proceedings  were  stayed  by  the  non-payment  of 
motion-costs. 

The  facts  are  stated  in  the  opinion. 

D.  P,  Morehcmaey  for  defendant,  respondent,  and  mo- 
tions. 

TT.  H.  Oo/rdenier^  for  plaintiff,  appellant,  opposed. 

Mebwin,  J. — ^ThiB  action  was  commenced  in  February, 
1889,  in  the  name  of  Lovinia  Downs,  as  plaintiff,  by  Mr. 
Gardenier,  the  present  plaintiff,  as  her  attorney.  Issue  was 
joined  in  the  action,  and  a  trial  was  had,  and  on  the  3l6t 
July,  1889,  a  judgment  was  entered  dismissing  the  com- 
plaint, with  costs. 

Thereafter,  at  special  term,  the  plaintiff  in  the  action 
made  a  motion  to  set  aside  the  taxation  of  costs  and  the 
jndgment.  This  motion  was  denied,  with  $10  costs  to  the 
defendant,  and  an  order  to  that  effect,  dated  August  31, 
1889,  was  duly  entered  September  3, 1889,  and  on  the  same 
day  duly  served  on  the  plaintiff's  attorney. 

Prior  to  February  14th,  1891,  Mr.  Gardenier,  the 
attorney,  became  the  owner  of  the  cause  of  action,  and  at 
the  date  named  he  obtained  at  special  term  an  order  substi. 
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tnting  him  as  plaintiff  in  the  action.    This  order  was  dalj 
entered  and  served  on  defendant's  attorney. 

On  the  18th  May,  1891,  Gardenier,  as  plaintiff  by  snb- 
stitntnon,  served  on  defendant's  attorney  a  notice  of  appeal 
from  the  judgment,  and  on  the  14th  May,  1891,  a  proposed 
case  and  exceptions.  Both  of  these  were  returned  by  the 
defendant's  attorney  to  the  plaintiff,  on  the  ground  that  the  , 
plaintiff  was  under  a  stay  by  reason  of  the  non-payment  of 
the  costs  awarded  by  the  order  of  August  81,  1889. 

On  the  2d  June,  1891,  the  defendant  moved  at  special 
term  for  an  order  vacating' the  service  of  the  case  and  ex- 
ceptions on  the  ground  stated.  This  motion  was  granted, 
the  order  being  entered  June  4,  1891 ;  and  on  the  9th  July 
the  plaintiff  appealed  from  this  order  to  the  general  term. 

The  costs  awarded  by  the  order  of  August  31,  1889, 
have  never  been  paid.  It  appears  that  the  time  to  appeal 
from  the  judgment  has  not  been  limited,  as  provided  by 
section  1841  of  the  Code.  The  plaintiff  was  in  no  better 
position  as  to  the  stay  than  his  assignor  (MacWJiinnie  v. 
Cameron,  19  iT.  Y.  Oiv.  Pro.  168). 

In  that'  case  judgment  had  been  rendered  against  the 
defendant  and  supplementary  proceedings  instituted,  but 
no  property  discovered.  On  the  death  of  the  judgment- 
creditor  supplementary  proceedings  were  again  instituted 
and  dismissed,  with  costs  to  the  defendant.  The  executrix 
then  assigned  the  judgment,  and  the  assignee  issued  execu- 
tion against  certain  real  estate  of  defendant  It  was  held 
that  section  779  of  the  Code  applied,  and  that  the  assignee 
was  compelled  to  pay  the  costs  awarded  to  defendant,  as  a 
condition  precedent  to  issuing  the  subsequent  execution. 

In  Murray  v.  Cameron  (15  If.  T.  Supp.  13;  q,o.,  38  St 
Bep.  792),  which  was  an  action  upon  the  same  judgment  by 
a  subsequent  assignee,  the  same  rule  was  applied,  and  the 
stay  held  to  be  effectual  against  the  action  brou^t  by  the 
second  assignee. 

The  provision  of  section  779  is  that  "all  proceedings  on 
the  part  of  the  party  required  to  pay  them,  except  to  review 
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or  vacate  the  order,  are  stayed,  without  further  direction  of 
the  court,  until  the  payment  thereof/'  We  think  that  the 
plaintiff,  when  he  served  the  notice  of  appeal  from  the 
judgment,  was  bound  by  the  stay^  and  had  no  right  to  serve 
the  notice.  For  that  reason  the  service  should  be  set  aaide 
and  the  appeal  dismissed. 

The  order  appealed  from  enforced  the  same  rule  as  to 
the  service  of  the  case  and  exceptions.  The  propriety  of 
such  enforcement  is  involved  in  the  appeal  from  the  order. 
In  such  appeal  the  act  of  the  defendant,  since  the  stay-order 
was  made,  is  sought  to  be  reviewed.  We  think  the  plaintiff 
should  have  opportunity  to  defend  himself  against  such  act. 

Motion  to  vacate  the  service  of  the  notice  of  the  appeal 
from  the  judgment,  and  dismiss  such  appeal,  granted. 
Motion  to  vacate  the  service  of  the  notice  of  appeal  from 
the  order,  and  dismiss  such  appeal,  denied. 

Habdht,  p.  J.,  and  Williiks,  J.^  concurred. 


GRIND AL,  Rbsponbeht,  v.  Db  LANO,  Appellant. 

Orrr  Court  of  New  Yobx,  Gbksbal  Tebm;  Ootobeb^ 

1891. 

§  3165. 

JTUiee  ff  trial    whm  new,  tisotimrff'^whm  tim§  itf^  cenmat  1$ 
ehofiened. 

The  conrt  cannot  require  a  party  to  an  action  to  accept  leas  than  the 
statutory  notice  of  trial  where  he  is  neither  seeking  nor  reoeiying 
a  UY(9t. 

Leland  «.  Smith  (11  Abb,  Pr.  N.  8.  281) ;  Honeywell  e.  Shaffer  (18  if. 
r.  Oio,  Pro.  886)  followed. 

A  notice  of  trial  regular  as  to  time  and  serrice  is  defeated  and 
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rendered  of  no  avail  by  the  senrice  of  an  amended  pleading 

changing  the  issaee  before  the  time  for  amending  has  expired  and 

before  the  case  is  reached  for  trial. 
Washburn  «.  Herrick  (4  JEbw,  Pr.  15),  Plumb  x>.  Whipples  (7  Id.  418) 

Clifton  «.  Brown  (27  Hun^  281),  Ostrander  «.  Conkey,  (20  Id. 

421).  followed. 
(Decided  October  15,  1821,) 

Appeal  by  the  defendant  from  so  macb  of  an  order 
of  the  special  term  as  imposes  the  payment  of  $30  costs  as 
a  condition  of  opening  a  judgment  taken  by  the  plaintiff 
by  default  and  as  directs  that  the  judgment  stand  as  secnr- 
ity. 

The  facts  are  stated  in  the  opinion. 

F.  L.  Echeraon^  for  defendant,  appellant. 

J,  Eckoard  Weldj  for  plaintiff,  respondent 

Van  Wtok,  J. — The  original  answer  was  dnly  served 
on  Jnne  22,  1891,  and  on  the  next  day  an  order  was  ob- 
tained advancing  the  cause  to  the  short-cause  calendar  for 
the  25th,  and  requiring  defendant  to  accept  short  notice  of 
trial  for  that  day.  The  notice  of  trial  was  served  on  defend- 
ant on  the  23d,  the  day  of  obtaining  the  order,  noticing 
the  case  for  trial  for  the  2Sth ;  and  on  the  24th,  the  day 
after  service  of  such  notice,  the  same  was  raturned  by 
defendant,  who  stated,  as  his  reason  for  such  return,  that  it 
was  not  served  in  accordance  with  the  fiftli  subdivision  of 
section  3161  of  the  Code,  which  provides  that  a  notice  of 
trial  in  this  court  shall  not  be  for  less  than  five  days.  The 
defendant  served  an  amended  answer,  setting  up  a  new  and 
additional  defence,  on  the  morning  of  the  25th,  before  the 
opening  of  the  trial  term,  which  he  had  an  absolute  right  to 
do,  as  the  service  was  within  three  dkys  after  the  service  of 
his  original  answer.  After  the  opening  of  the  court  on 
the  25th,  the  cause  was  called  for  trial,  and  the  plaintiff 
allowed  to  take  an  inquest,  upon  which  the  judgment  was 
entered. 

Vol.  XXI.— 15. 
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The  inqnefit  and  jadgment  were  irregalary  and  sliould 
have  been  opened  and  vacated  without  imposing  any  condi- 
tions npon  the  defendant  The  court  had  no  authority 
to  shorten  the  time  of  notice  of  trial  to  two  days,  in  the  face 
of  the  express  provision  of  the  Code  that  the  notice  must 
not  be  for  less  than  five  days,  for  the  defendant  was  not 
seeking  or  receiving  a  favon  The  plaintiff  was  asking  for 
a  preference,  which  the  defendant  was  simply  opposing. 

Chief-Justice  Dalt,  in  Leland  v.  Smith  (11  Abb.  Pr.  N. 
S.  231),  held  that  a  judgment  entered  upon  the  report 
of  a  referee,  where  a  reference  and  the  hearing  on  one 
day's  notice  had  been  ordered,  was  irregular,  as  such  hear- 
ing should  have  been  on  not  less  than  two  days'  notice ; 
and  the  general  term  of  this  court  said  in  Honeywell  v. 
Shaffer  (18  JT.  7.  Civ.  Pro.  836).  "  The  court  cannot  dis- 
pense  with  the  statutory  notice  of  trial,  except  as  a  con- 
dition of  granting  a  favor." 

The  notice  of  trial  in  this  case,  even  though  it  had  been 
regular  as  to  time  and  service,  was  defeated  and  rendered  of 
no  avail  by  the  service  of  the  amended  answer,  changing  the 
issues,  within  three  days  after  the  service  of  the  original 
answer,  and  before  the  cause  was  reached  for  trial. 

Judge  Paigb  says  in  Washburn  t;.  Herrick  (4  Soto.  Pr. 
15) :  ^'  If  the  plaintiff  notices  his  cause  for  trial  before  the 
time  allowed  to  the  defendant  to  amend  shall  have  expired, 
he  does  so  at  his  peril."  This  is  approved  in  Plumb  v. 
Whipples  (7  Sow.  Pr.  413),  and  Clifton  v.  Brown  (27 
Bun,  231). 

Judge  BooKES,  referring  to  these  cases  in  Ostrander  t;. 
Conkey,  20  Huriy  421),  says :  "These  decisions  have  con- 
trolled  the  practice  now  for  over  a  quarter  of  a  centuryi 
•  .  and  we  are  of  the  opinion  that  these  decisions  are 
strictly  correct."  Every  effort  to  hasten  the  trial  of  an  ac- 
tion should  be  encouraged,  but  no  cause  should,  against 
a  defendant's  objection,  be  forced  to  trial  unless  a  notice  of 
trial,  of  not  less  than  five  days,  has  been  served  subsequent 
to  the  joining  of  issue,  irrespective  of  whether  issue  was 
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joined  bj  the  original  answer,  or  by  an  amended  answer 
which  changes  the  issues. 

So  much  of  the  order  appealed  from  as  requires  defend- 
ant to  pay  $30  costs,  and  directs  that  the  judgment  stand 
as  security,  is  reversed,  with  $10  costs. 


Ehbuoh,  O.J.,  concurred. 


ADAMS  Ain>  Anotheb,  as  Ezecutobs,  eto.,  of  Alioe 
C.  Baslow,  Deceased,  v*  OLIN  and  Ai^otheb, 

AS  EXECUTOBS,   ETC.,   OF  SaMUEL  L.   M. 

Bablow,  Deoeased. 
SuFBEKB  CouBT,  FiBST  Depabtment,  Genebal  Tebm  ; 

OOTOBEB,   1891. 

§382. 

LmUationi  to  aeUom — tohm  doe$  not  begin  to  rvnfirom  time  of 
itriking  halanco — When  legacy  daee  not  extinguish  claim* 

Where  an  account  in  the  books  of  a  decedent  with  his  wife  was 
opened  in  March,  1864,  with  a  credit  of  caeh  which  decedent 
proceeded  to  invest  from  time  to  time,  changing  the  investment 
and  entering  both  in  his  cash-book  and  ledger  the  proper  charges 
reUting  to  the  changes  of  the  investment,  and  also  all  other 
items  of  money  received  and  disbursed  for  her  until  December, 
1879,  when  a  balance  was  struck  in  her  favor, — Beld,  that  it 
could  not  well  be  contended  that  the  entries  in  these  books  did 
not  furnish  prtma/aeie  basis  for  an  action  against  the  estate  [i«  4]. 

While  account-books  of  a  party  are  not  evidence  in  his  favor  except 
under  the  limitations  of  well-known  rules,  they  are  evidence 
against  him;  and  whether  kept  by  himself  or  his  clerk,  when  he 
appears  by  them  to  be  a  debtor,  the  presumption  is  that  the 
entries  are  correct  W,  and  if  there  is  an  error  he  must  show 

itra. 
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Where  ^  decedent  received  moneys  belonging  to  his  wife  in  1894, 
invetted  them,  and  from  time  to  time  changed  the  inTestment, 
making  o;i  each  occasion  the  proper  entries  in  his  cash-book  and 
ledger  until  May,  1879,  when  a  balance  was  stnick  in  her  favor, 
and  nQ  further  entry  siade  in  that  account  until  April,  1888, 
when  be  credited  her  with  certain  moneys  that  he  had  received 
for  her  account  and  debited  her  with  an  equal  amount  which  he 
paid  out  for  her,  and  in  December,  1886,  struck  a  balance,  and 
no  further  items  appeared  in  the  account  until  October,  1888, 
when  be  credited  her  with  (lOO,  and  two  days  thereafter  charged 
her  with  its  disbursement, — Beldf  that  the  claim  was  not  barred 
by  the  six  years'  statute  of  limitations  [&.  O-  8>  o*l ;  that  the  entries 
showed  that  it  was  a  "  running  account  of  moneys  belonging 
to  the  wife  and  that  the  decedent  was  simply  treating  and 
caring  for  the  moneys  the  subject  of  the  account  as  held  and 
paid  out  by  him  as  separate  from  anything  else,  and  that  the 
moneys  were  held  by  the  decedent  throughout  as  his  wife's 
trustee  or  agent,  and  managed  by  him  for  her  from  the  time  of 
its  receipt  until  his  death  \7*  HI;  that  even  if  the  six  years' 
statute  of  limitations  was  applicable  to  the  account,  the  entriea 
in  1886,  and  the  striking  of  the  balance  in  December  of  that 
year,  clearly  show  a  continuation  of  the  account  in  such  a  way 
as  to  prove  that  the  decedent  considered  himself  as  holding 
the  balance  of  that  account  as  a  debt  due  his  wife,  and  the  pay- 
ments made  u^  1886  were  plainly  payments  on  account  of  the  ad- 
mitted balance  of  1879  increased  by  the  amount  credited  in  1886 

18,9]. 

Where  a  husband  in  an  account  in  his  books  credited  his  wife  with 
moneys  received  by  him  for  her  and  entered  several  chargea 
attending  the  investment  and  reinvestment  of  the  same,  and  the 
payment  to  her  of  moneys  thereof,  and  caused  other  checks 
drawn  by  him  to  her  order  to  be  carried  to  expense  account^ 
and  there  was  nothing  to  show  that  these  checks  ought  to  have 
been  debited  to  her  special  account,  such  payment  cannot  be 
considered  as  having  been  made  to  her  on  special  account  HO]. 

Whether  a  legacy  shall  satisfy  a  debt  is  always  a  matter  of  inten- 
tion [11],  and  U  ternnt  that  the  courts  eagerly  seize  upon  any  cir- 
cumstances that  repel  the  presumption  that  such  was  the  testator's 
intention.  W.  A  devise  by  a  husband  to  his  wife  whid^  is 
stated  in  his  will,  is  '*  intended  to  be  in  lieu  and  bar  of  all  dower 
and  other  interest  in  my  property  or  estate,"  cannot  be  considered 
to  be  a  satisfaction  of  a  debt  due  from  him  to  her  [Ht  18},  par- 
ticularly where  it  appears  that  the  debt  was  recognized  in  hia 
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books  after  the  making  of  the  will  [iQt  and  that  the  moneys  dae 
her  where  her  separate  estate  managed  by  him  throi]|;hout  as 
her  trustee  or  agent,  and  which,  therefore,  never  became  part 
of  his  estate  W. 

A  debt  arising  after  the  date  of  a  will  is  not  meiged  in  a  giyen 
legacy  thereby  [IQ. 

{Decided  OcUiber  16,  1891.) 

Appeal  by  the  plaintiffs  from  a  jadgment  entered  npon 
the  report  of  a  referee  upon  a  reference  under  the  statute  of 
a  disputed  claim  against  the  defendants'  testator's  estate. 

The  facts  are  stated  in  the  opinion. 

Oeoj^  H.  Adams  {Hdmea  dt  Adamsj  attomeys),  for 
>  plaintiffs,  appellants. 

Oearge  Z.  Rvvea^  for  defendants,  respondents. 

Patterson,  J. — This  is  an  appeal  from  a  judgment  en- 
tered on  the  report  of  a  referee,  appointed  under  the  stat- 
ute, on  the  consent  of  parties,  to  determine  a  disputed  claim 
against  the  estate  of  S.  L.  M.  Barlow,  deceased. 

The  learned  referee  held  that  the  executors  were  justi- 
fied in  rejecting  it,  and  found  against  the  claimant. 

The  claim  was  presented  by  the  executors  of  the  will  of 
Mr.  Barlow's  widow,  and  was  based  upon  an  apparent 
balance  on  his  books  showing  on  his  ledger,  upon  a  separate 
acconnt  standing  in  her  name,  as  due  her,  on  December  31, 
1886,  the  sum  of  $22,771.12.  This  account  was  opened 
in  March,  1864,  with  a  credit  of  cash  $19,862.50.  In  Mr. 
Barlow's  cash-book  of  the  same  date  the  same  amount  is 
credited  to  Mrs.  Barlow. 

The  origin  of  this  account  is  given  in  the  evidence.  A 
client  of  Mr.  Barlow,  appreciating  the  professional  services 
of  that  gentleman,  in  addition  to  paying  his  charges  there- 
for, presented  to  Mr.  and  Mrs.  Barlow  certain  securities, 
whidi,  being  sold  through  a  broker,  part  of  the  avails-— viz.: 
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the  amount  with  which  the  account  is  started — ^were  cred- 
ited by  Mr.  Barlow  to  hia  wife,  seemingly  as  her  proportion 
of  the  gift.  He  immediately  proceeded  to  invest  this 
money  for  his  wife.  He  purchased  a  hoose,  and  from  time 
to  time  changed  the  investment,  and  there  were  entered 
in  both  his  cash-book  and  ledger  the  proper  charges  relating 
to  the  changes  of  investment  and  also  of  other  items  of 
money  received  and  disbursed  for  her.  8ach  entries  were 
made  by  his  bookkeepers  from  the  time  the  account  was 
opened  until  December  31,  1879,  when  there  was  a  balance 
struck  in  her  favor  on  the  ledger  of  $23,187.42. 

It  cannot  well  be  contended  that  the  entries  in  Mr. 
Barlow's  books  do  not  furnish  prima  facie  the  basis  of 
an  action  against  his  estate.    They  are  the  books  of  account 

of  a  man,  who  according  to  the  stipulation  of  the 
[1]     parties,  made  part  of  the  record,  ^^had  large  and 

.varied  business  interests.  He  held  fiduciary  rela- 
tions to  many  different  people  and  received  at  various  times 
very  large  sums  of  money.  During  the  greater  part,  if  not 
the  whole  of  his  professional  life,  he  kept  complete  books 
of  account,  consisting  of  cash-books,  journal,  and  ledger. 
These  books  were  very  carefully  kept,  in  respect  to  the 
amounts  of  reoeiptB  and  payments^  but,  in  many  instances, 
are  deficient  in  the  matter  of  explanations  of  the  character 
of  amounts  reoeived.  In  most  cases  the  entries  of  receipts 
contain  only  the  name  of  the  person  from  whom  reoeivedf 
and  hence  require  reference  to  his  correspondence  and 
other  sources  to  determine  any  question  as  to  the  basis  of 
such  reoeiptsy  As  showing  the  extent  of  the  bookkeeping 
of  his  private  business,  it  appears  that  at  the  time  of  his 
death  (1889)  there  were  one  hundred  and  seventy-five 
accounts  open  on  his  own  personal  books.  He  examined 
such  books  from  time  to  time  but  not  very  frequently.  His 
bookkeeper  generally  made  entries  in  the  accounts  from  the 
stubs  of  the  check-book  on  which  were  indicated  the  nature 
of  the  payment,  from  which  was  inferred  the  account 
to  which  it  sb^mld  be  charged,  but  in  cases  of  doubt  it  was 
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the  habit  of  the  bookkeeper  to  apply  to  Mr.  Barlow  for  in- 
Btmctions.  This  was  done  at  times  with  reference  to  the 
expense  account,  and  there  is  nothing  to  show  that  Mr. 
Barlow  was  not  cognizant  of  all  that  was  entered  and  when 
it  was  entered  in  the  special  aocountj  or  that  he  was  ignorant 
of  the  balance  struck  from  year  to  year,  or  the  fact  that  it 
was  continned  as  a  current  account,  notwithstanding  the 
gap  of  six  years,  or  that  when  the  entries  in  and  after  1886 
were  made  he  did  not  intend  them  to  be  in  continuation 
of  the  account. 

The  account  has  all  the  force  of  an  admission  of  an 
indebtedness  to  his  wife,  arising  out  of  his  charge  and  ad- 
ministration of  the  moneys,  with  the  balances  of  which  she 
was  credited,  at  the  respective  dates  of  such  balances. 

While  account-books  of  a  party  are  not  evidence  in  his 
favor,  except  under  the  limitation   of  well-known   rules, 
they  are  evidence  against  him»  and  whether  kept  by  himself 
or  his  clerks,  the  presumption  arising  from  them, 
m     when  he  appears  by  them  to  be  a  debtor,  is  that  the 
entries  are  correct,  for  he  would  not  record  or  allow 
to  be  recorded  so  distinct  a  statement  unless  it  were  cor- 
rect.   If  there  is  an  error  he  must  show  it.    It  is 
m     about  as  deliberate  an  admission  as  can  be  made. 
Its  very  purpose  is  to  make  a  record  to  be   pre- 
served. 

We  regard,  therefore,  this  ledger  balance  resulting  from 
entries  corresponding  with  and  takqn  from  the  cash- 
es    book  entries  according  to  the  bookkeeper's  (Hep- 
penstall)  testimony,  as  suflScient  to  support  the  ac- 
tion unless  either  of  the  specific  affirmative  defences  is  to 
prevail. 

Looking  at  exhibit  No.  1  (defendant's),  which  is  a  state- 
ment made  up  from  the  cash-book,  there  appear  to  have 
been  but  two  items  charged  directly  against  Mrs.  Barlow  in 
1879,  and  they  being  posted  in  the  ledger  and  deducted 
make  the  above-mentioned  balance  at  the  date  last  named. 
From  that  date  no  entry  is  made  in  this  special  account  of 
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Mrs.  Barlow'%  either  in  books  of  original  entry  or  tiie 
ledger,  nntil  April  26, 1886 — ^an  interval  of  over  six  years 
— when  she  is  credited  with  an  amonnt  received  from 
Hamilton,  executor,  etc,  of  $2,476.07,  and  two  small  items 
of  cash.  On  the  debit  side,  in  that  year,  she  is  charged 
with  various  sums  exhausting  the  $2,476.07,  and  leaving  a 
balance  struck  December  81,  1886,  of  $22,771.12.  Ko 
other  item  appears  in  the  ledger  account  after  that  date 
until  October  22,  1888,  when  Mrs.  Barlow  is  credited  with 
$100,  and  two  days  af terwai*ds  charged  with  its  disburse- 
ments. 

During  the  currency  of  this  account,  Mr.  Barlow  drew 
a  great  many  checks  to  the  order  of  his  wife  which  are  not 
entered  in  it,  but  which  are  charged  in  his  books  to  expense 
account.  They  are  more  than  sufficient,  if  applicable  to 
Mrs.  Barlow's  special  account,  to  extinguish  it 

In  his  will  Mr.  Barlow  made  a  bequest  to  his  wife  of 
certain  personal  property  of  great  value  and  the  income  for 
life  of  one  half  of  his  residuary  estate,  and  declared  that  the 
provisions  of  his  will  in  that  regard  were  to  be  in  lieu  ^^  of 
all  dower  or  other  her  interest  in  my  property  and  estate." 
This  will  was  executed  in  1872,  but  republished  by  codicils 
— without  change  in  the  provision  for  his  wife — ^tlie  last 
being  dated  July,  1880. 

Two  other  accounts  on  M^  Barlow's  books  were  made 
the  subject  of  examination  on  the  trial,  one  with  the 
country  house  at  Glen  Cove,  called  ^^Elsinore,"  and  the 
other,  "  Library  Account,"  but  we  fail  to  see  any  connection 
between  these  accounts  and  the  special  account  of  Mrs. 
Barlow,  or  how  they  can  affect  the  result. 

Three  defences  were  urged  before  the  referee:  First, 
the  Statute  of  Limitations ;  second,  payment,  and  third,  the 
satisfaction  of  the  debt  by  the  provisions  in  Mr.  Barlow's 
will  in  his  wife's  favor. 

The  referee  found  that  the  statute  barred  the  claim 
and  that  the  debt  was  paid.    He  did  not  pass  upon  the 
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m    effect  of  the  provisions  of  the  will.    We  think  the 
decision  of  the  learned  referee  was  erroneous. 

The  plea  of  the  Statute  of  Limitations  is  based  on  the 

fact  that  more  than  six  years  elapsed  between  the  striking 

of  the  balance  of  December  31,  1879,  and  the  entry 

[q  to  Mrs.  Barlow's  credit  of  the  payment  made  by 
Hamilton,  ex'r,  April  26,  1886.  The  referee  held 
that  the  six  years'  bar  applied,  the  entries  subsequent  to 
April,  1886,  having  been  merely  of  the  receipt  and  dis- 
bursement of  a  particular  amount  under  exceptional  cir- 
cumstances. 

He  also  held  that  the  account  in  its  nature  was  such  as 
exists  between  debtor  and  creditor  merely.    The  entries  ex- 
plain themselves  to  this  extent  at  least ;  they  show  it 

PI  was  a  running  account  of  moneys  belonging  to  Mrs. 
Barlow.  Mr.  Barlow  was  plainly  treating  and  caring 
for  the  moneys  the  subject  of  this  account  as  held  and  paid 
out  by  him  separately  from  everything  else.  There  is  no 
evidence  of  a  loan  or  that  he  paid  interest.  He  regarded  that 
account  on  December  81,  1886,  as  being  orc  on  which  h^ 
was  indebted  to  his  wife  in  the  balance  then  appearing, 
and  in  that  balance  there  was  included  the  amount  brought 
down  from  1879,  and  there  is  also  a  credit  of  that  balance 
as  of  the  date  of  January  1,  1882. 

Let  us  assume  that  Uie  six  years'  bar  is  that  applicable 

to  accounts  of  this  character ;  even  then  the  entries  of  1886 

and  the  striking  of  the  ledger  balance  of  December 

in  81  of  that  year  clearly  show  the  continuation  of  the 
account  in  such  a  way  as  to  prove  that  Mr.  Barlow 
considered  himself  as  still  holding  the  amount  of  that  bal- 
ance as  a  debt  due  his  wife.  The  entries  in  1886  are  mani- 
festly payments  on  account  of  the  antecedent  admitted 
balance  of  1879,  increased  by  the  Hamilton  check  credited 
to  the  same  account.  They  are  in  extension  of  an  open  ac- 
count. 

Partial  payment  to  keep  alive  a  liability  must  be  ^^  the 
oonfldous  and  voluntary  act  of  the  debtor  explainable  only 
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as  a  recognition  and  confession  of  the  existing  lia> 
ra    bility ''  (Blair  v.  Lynch,  106  N.  Y.  636),  bnt  what 

better  recognition  or  confession  could  be  asked  than 
that  found  in  the  debtor's  own  books,  in  entries  which  he 
has  directed  to  be  made  in  the  particular  account,  as  he  did 
those  on  the  debit  side  in  1886 1 

The  burthen  of  proof  was  cast  on  the  defendants  to 
make  out  the  defence  of  payment.    It  was  not  established. 

There  is  not  sufficient  evidence  that  the  checks 
[10]    drawn  to  the  order  of  Mrs.  Barlow,  and  entered  in 

the  stubs  of  the  check-book  and  carried  to  expense 
aooaufUj  were  either  intended  by  Mr.  Barlow  to  apply  to  or 
were  received  by  his  wife  on  the  special  account  The 
referee  has  presumed  they  were,  and  has,  in  effect,  trans^ 
ferred  them  from  one  account  to  another.  The  presump^ 
tion  is  just  the  other  way.  The  course  of  business  relating 
to  these  checks  was  that  they  were  all  drawn  by  direction 
of  Mr.  Barlow,  and  were  entered  in  expense  account  by 
bookkeepers  from  a  certain  diary  on  the  check-book  stubs. 
There  is  nothing  to  show  that  these  checks  ought  to  have 
been  debited  to  the  private  account  of  Mrs.  Barlow,  except 
in  1886,  and  they  were  then  so  entered.  We  know  from 
the  testimony  of  Mrs.  Moore  that,  about  1886,  there  was  an 
understanding  between  her  brother  (Mr.  Barlow)  and  his 
wife  that  certain  bills  of  the  latter  should  be  paid  from  her 
own  moneys.  Mr.  Barlow's  books  were  balanced  from 
time  to  time,  kept  by  his  clerks,  open  to  his  inspection,  and 
presumably  correct.  Every  check  charged  on  those  books 
to  another  account,  and  now  claimed  to  be  in  reduction  of 
the  special  account,  must  be  proven  to  be  applicable  to  that 
account.  Mr.  Barlow  gave  the  instructions  as  to  charg- 
ing the  items  in  1886,  and  this  would  show  that  he  then 
knew  the  exact  situation  of  the  account,  and  the  book- 
keeper says  he  would  have  charged  them  to  expense  ac» 
count  still,  had  it  not  been  for  the  specific  instructions. 

Under  the  facts  as  they  appear  before  us  in  the  record, 
And  assuming  that  this  daim  is  a  debt  merely,  we  do  not  r^ 
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gard  the  teBtamentarj  provisions  for  Mrs.  Barlow  a 

[11]    satisfaction  of  the  claim.    The  testator  does  declare 

that  such  provisions  ^^  are  intended  to  be  in  lieu  and 

in  bar  of  all  dower  or  other  her  interest  in  my  property  and 

estate/'  but  whether  a  legacy  shall  satisfy  a  debt  is  always 

a  matter  of  intention  (Boughton  v.  Flint,  74  N.  Y,  476). 

It  is  said  in  Williams  v.  Crary  (4  Wend.  448),  '*  The  rule 

in  this  respect  seems  to  be  that  a  legacy  shall  not  be  deemed 

a  satisfaction  of  a  pre-existing  debt  unlesa  it  appears 

[11]    unqttestumdbly  the  intention  of  the  testator  that  it 

shall  so  operate/'  and  it  is  farther  said  in  the  same 

case:  ^^It  will  be  seen,  by  looking  into  the  books,  that  the 

coarts  have  never  been  quite  satisfied  with  the  doctrine,  and 

they  have  been  ready  to  seize  upon  slight  circumstances 

for  the  purpose  repelling  the  presumption — ^if  indeed  there 

be  any — that  the  legacy  was  intended  as  a  satisfaction  of  the 

debt," 

In  the  same  case  in  another  court  (5  Cow.  368),  it  is  re- 
marked ^'  where  there  are  any  circumstances  in  the  case  to 
repel  the  presumption  that  such  was  the  intention  of  the 
testator,  tlie  court  having  eagerly  seized  upon  them  to  pre- 
vent the  application  of  the  rule"  (see  also  Eaton  v, 
Benton,  2  BtU,  676). 

In  this  case  what  is  relied  on  to  support  the  defendant's 
contention  it  is  true  is  not  a  mere  presumption,  but  the  lan- 
guage of  the  tenth  clause  of  the  will ;  but  the  fore- 
[isQ    going  citations  show  with  how  little  favor  such  a 
rule  is  regarded,  and  that  we  must  look  for  the  in- 
tention of  the  the  testator.    The  clause  of  the  will  referred 
to  is,  as  has  been  well  remarked,  merely  the  ordinary  clause 
to  bar  dower,  but  there  are  circumstances  extrinsic  of  the 
will  which  would  indicate  the  testator  did  not  intend  the 
claim  or  debt  to  be  satisfied  by  the  legacy.     Certainly,  a 
debt  arising  after  the  date  of  the  will  would  not  be  merged 
in  the  legacy  (Williams  v*  Orary,  4  Wend.  443  ;  Redfidi  on 
Burr.  678).    Mr.  Barlow's  will  was  made  in  1872,  and  the 
last  codicil  republishing  it  in  1880 — but  we  find  in  his 
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books  an  express  recognition  -of  the  balance  carried 
[IS]    down  to  December,  1886,  and  this  is  safficient,  we 
think,  to  show  there  was  no  intention  to  have  the 
debt  discharged  by  the  gifts  in  the  will. 

The  judgment  must  be  reversed  and  a  new  trial  ordered 
before  another  referee,  with  costs  to  abide  the  event. 

Babbbtt,  J.  {ooncurrififf)* — I  concur.    There  is,  how- 
ever, an  additional  consideration  which  strengthens  the  con- 
clusion arrived  at  by  Mr.  Justice  Pattbbbok.    The 
[14]    amount  in  Mr.  Barlow's  hands  was  not  in  the  nature 
of  an  ordinary  debt.    It  represented  property   be- 
longing to  Mrs.  Barlow,  originating  partly  in  a  gift  to  her 
from  one  of  Mr.   Barlow's  clients  and  partly  from  her 
father.    The  propertv  (or  its  proceeds)  was  held  by  Mr. 
Barlow  throughout  as  his  wife's  trustee  or  agent,  and  he 
managed  it  for  her  from  the  time  of  its  receipt  until  his 
death.    It  never  became  part  of  his  estate  nor  could  he 
have  deemed  it  such.    It  was  always  her  separate  estate, 
though  in  his  hands  for  investment  and  reinvestment.    Mr. 
Barlow  could  not  well  have  looked  upon  this  separate  estate 
of  his  wife,  thus  entrusted  to  him  for  management,  as  part 
of  his  own  estate,  nor  could  he  have  taken  it  into  consider- 
ation  when  he  provided  for  Mrs.  Barlow  in  his  will  and 
spoke  of  such  provision  as  made  in  lieu  of  'her  tniereat  in  kia 
property  and  estate.    That  clearly  left  her  own  property  in 
his  hands  unaffected. 
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LEOKABD,  JuDGKBirr  Obeditob,  AppvllajxTj  v. 
BOWMAN  et  (d.,  Judgment  Debtors, 

BB8PO]n)ENT8. 

SuPBEioB  CoinsT)  FoTTBTH  Depabtment,  Gene&al  Tsbm; 
Septembeb,  1891. 

§§  2441,  2468. 

Bupplemeniarif  prveeedingi-^hen  qffldant  to  proewre  crtUr  fn/r  toBami-^ 
nation  of  third  p&rmn  imuffleient. 

An  affidavit  is  insufficient  to  sustain  an  order  made  upon  it  for  the 
examination  of  a  third  person  as  to  property  of  judgment  debtors 
in  proceedings  supplementary  to  execution,  where  it  states  in 
the  alternative  that  the  judgment  debtor  resides  **  or  "  has  an 
office  for  the  regular  transaction  of  business  in  person  in  a  county 
namedy  and  also  states  in  the  alternative,  upon  information  and 
belief,  that  the  third  person  ''has  personal  property  of  the  judg- 
ment debtors  exceeding  $10  in  value  or  is  indebted  to  him  in 
such  sum  of  910,''  and  the  source  of  information  and  belief 
averred  are  not  stated,  and  it  does  not  appear  that  there  is  any 
uncertainty  as  to  the  residence  or  place  of  business  of  the  judg- 
ment debtor,  or  to  whether  the  third  person  has  property  of  or  is 
indebted  to  him. 

Arnot  V.  Wright  (55  JStin,  661),  Lee  «.  Heirberger  (1  Code  Bep.  88), 
Collins  9,  Beebe  (54  Em,  818),  followed;  Miller  v.  Adams  (52 
Jf.  r.  409),  People  v.  Receiver  of  Albany  (6  EUl^  429),  Van  Al- 
styne  «.  Erwine  (11  N.  T.  881),  distinguished. 

(Decided  September  8,  1891.) 

Appeal  by  the  jadgment  creditor  from  an  order  of  the 
specisd  term  of  the  supreme  court  in  Oswego  county  yacat- 
ing  an  order  for  the  examination  in  proceedings  supple- 
mentary to  execution  of  a  third  person  as  to  property  of 
the  judgment  debtors. 
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The  judgment  creditor  having  recovered  judgment 
against  the  judgment  debtors,  which  was  unpaid,  procured 
and  served  an  order  for  the  examination  of  a  third  person 
as  to  their  property  in  proceedings  supplementary  to  ezecn- 
tion.  The  affidavit  upon  which  this  order  was  granted, 
among  other  things,  stated  that  execution  had  been  issued 
to  the  slierifi  of  the  county  of  Lewis,  '^  where  the  judgment 
debtor  then  resided  and  yet  resides,  or  has  at  the  time  of 
the  commencement  of  these  proceedings  an  office  for  the 
regular  transaction  of  business  in  person.''  The  affidavit 
also  stated  upon  information  and  belief  that  the  person 
whose  examination  was  sought  had  ^'  personal  property  of 
the  judgment  debtor  exceeding  $10  in  value,  or  is  indebted 
to  him  in  such  sum  of  $10." 

Upon  the  return  day  a  motion  was  made  to  vacate  this 
order,  because  the  affidavit  was  insufficient,  and  the  motion 
was  granted,  whereupon  the  judgment  creditor  took  this 
appeal. 

Merrelly  Ryd  dk  MerreUj  for  judgment  creditor,  appel^ 

lant. 

E.  J.  Boihwri^  for  judgment  debtors,  respondents. 

WiLLiAKS,  J.— In  Amot  i>.  Wright  (66  JSTtin,  661)  this 
court  held  that  such  a  statement  as  to  the  county  to  which 
the  execution  was  issued  was  defective,  and  rendered  the 
affidavit  insufficient  to  support  the  proceeding.* 

In  Lee  t>.  Heirberger  (1  Code  Rep.  38)  it  was  held,  under 
a  statute  substantially  like  the  present,  that  such  a  state- 
ment as  to  property  or  indebtedness  was  defective,  and  ren- 
dered the  affidavit  insufficient  to  support  the  proceeding. 

The  same  thing  was  held  by  the  general  term,  first 
department,  in  Collins  'O,  Beebe  (64  Hun^  318),  a  case  under 
the  provision  of  the  Code  now  in  force. 

*To  same  effect,  Kellogg  «.  Freeman  (2  OiJt/y  Ot.  147)  and 
Schenck  «.  Irwin,  AnU  p.  96. 
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The  latter  two  cases  were  cited, and  approved  by  this 
court  in  Arnot  v*  Wright,  above  cited. 

In  Miller  v.  Adams  (52  iT.  T*  409),  cited  by  appellant's 
counsel,  the  question  as  to  the  alternative  form  of  statement 
was  not  considered.  The  question  raised  was  as  to  the  suf- 
ficiency of  the  statement  of  facts  on  information  and  belief. 
That  was  an  attachment  case. 

In  People  v.  Recorder  of  Albany  (6  ffiUy  429),  also 
cited,  an  application  was  made  for  a  warrant  under  the  non, 
imprisonment  act,  and  the  statement  as  to  property  was  in 
the  alternative.  This  statement  was  held  defective  because 
in  the  alternative,  and  no  reason  was  shown  why  the  affiant 
could  not  be  more  definite. 

In  Van  Alstyne  v.  Erwine  (11  iT.  F.  881),  also  cited,  an 
application  was  made  for  an  attachment. 

The  statements  were  in  the  alternative  as  to  departure 
from  the  state  or  keeping  concealed  therein,  and  as  to 
intent ;  and  it  was  held,  in  an  action  brought  by  trustees 
claiming  under  the  attachment  proceeding,  that  the  affidavit 
was  sufficient  to  confer  jurisdiction  to  grant  the  attachment 
and  appoint  the  trustees.  That  case  is  clearly  distinguish- 
able from  the  present  one,  as  appears  from  the  following 
brief  extract  from  the  opinion  of  the  court :  '^  The  remedy 
is  precisely  the  same,  whether  the  debtor  had  absconded  or 
was  concealed.  A  case  may  be  so  circumstanced  that 
although  it  may  be  conclusively  shown  that  the  debtor  has 
left  his  place  of  business  in  order  to  defraud  his  creditora 
by  depriving  them  of  their  remedies,  yet  it  may  be  impos- 
sible even  to  conjecture  whether  he  has  continued  his  flight 
beyond  the  boundaries  of  the  state  or  has  resorted  to  some 
place  of  concealment  in  it.  The  same  considerations  apply 
to  the  alternative  as  to  the  debtor's  intent.  This  affidavit 
discloses  such  a  case  in  the  present  instance.  If  such  an 
objection  is  well  founded,  there  could  be  no  proceeding 
under  this  statute  in  a  case  thus  circumstanced.  The 
debtor  would  only  have  so  to  conduct  his  evasion  as  to 
make  it  uncertain  which  course  he  had  adopted,  and  he 
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would  avoid  thia  remedy.  I  do  not  think  the  statute 
requires  such  a  construction.  The  case  cited  by  defendant's 
counsel  (6  £Kllj  above)  implies  that  where  the  circum- 
stances are  such  that  it  is  doubtful  in  what  particular  the 
defendant's  conduct  has  brought  him  within  the  statute,  the 
creditor  has  only  to  state  all  the  facts,  without  electing 
which  aspect  he  will  adopt  Precisely  that  course  was 
adopted  here." 

In  that  case,  it  appears,  in  addition  to  the  formal 
affidavit  in  which  these  alternative  statements  were  made, 
there  were  other  affidavits  in  which  circumstances  were 
disclosed  as  a  basis  upon  which  the  formal  affidavit  was 
founded. 

In  the  case  we  are  considering  it  does  not  appear  there 
was  uncertainty  as  to  the  residence  of  the  judgment  debtor, 
and  it  could  not  well  be  doubtful  whether  he  had  in  the 
county  an  office  for  the  regular  transaction  of  business  in 
person.  It  does  not  appear  there  was  uncertainty  whether 
the  thii*d  person  had  property  or  owed  a  debt  to  the  judg- 
ment debtor.  These  latter  statements  were  made  on  infor- 
mation and  belief.  It  does  not  appear  what  the  nature  of 
the  information  was,  or  whether  it  left  any  doubt  or 
uncertainty  upon  the  mind  of  the  affiants  as  to  which 
alternative  was  the  true  one. 

We  think  the  affidavit  in  this  case  was  clearly  insuf. 
ficient  to  support  the  supplemental  proceeding,  and  that  the 
order  made  by  the  court  below  was  correct,  and  should  be 
affirmed,  with  costs  and  disbursements  of  appeal. 

Habdin,  P.J.,  and  Mbbwik,  J.,  concurred. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF 
THE  DIRECTORS  OF  THE  CHRISTIAN  JEN- 
SEN  COMPANY,  LnnrED,  fob  a  Volitntaby  Dis- 

BOLUnOK. 

CouET  OF  Appeals  ;  Ootobke,  189L 

§§  Y23,  2419  et  aeq.,  2423,  2424. 

Vcrporatum-^^hen  court  oUains  jurisdiction  in  proceedings/or  wjhinlta/ry 

dUaolution — when  order  to  ^how  eauee  why  it  should  not  be  dis^ 

solved  8t{jfficient — when  receioer  properly  appointed — when 

court  may  restrain  actions  brought  by  creditors — 

amendment  of  order  wine  pro  tune. 

The  court  acquires  jurisdiction  of  a  proceeding  for  the  voluntary  dis* 
solution  of  a  domestic  corporation  upon  the  presentation  of  a 
petition  for  that  relief,  ai^d  even  if  the  order  to  show  cause  why 
that  relief  should  not  be  granted,  made  upon  such  petition,  is  in 
some  respects  irregular,  imperfect,  and  informal,  it  is  not  a 
nullity  U],  and  where  it  appoints  a  temporary  receiver  it  is  ef* 
fectual  for  that  purpose  M. 

The  moment  a  receiver  o£  a  corporation  is  appointed  he  becomes  an 
officer  in  the  court,  and  from  that  time  the  property  of  the  cor- 
poration is  in  custodia  legis,  and  the  court  has  the  power  to  pre- 
serve and  protect  it  [d}.  While  the  receiver  cannot  interfere  with 
the  property  of  the  corporation  until  he  files  his  bond,  after  he 
has  done  so  his  title  relates  back  to  the  date  of  his  appoint- 
ment [8]. 

Where  a  petition  for  the  voluntary  dissolution  of  a  corponrtion  was 
presented  to  the  court  on  March  10,  and  an  order  made  directing 
persons  interested  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted,  and  on  the  following  day  a  creditor  of 
the  corporation  brought  an  action  to  replevy  certain  property, 
and  also  brought  another  action  on  contract  against  the  corpora- 
tion, in  which  an  attachment  was  issued  and  levied  upon  its 
Vol.  XXI.— 16. 
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property, — Held^  that  the  court  had  expre«  authority  under  aeo- 
tion  %i2Z  of  the  Code  of  Ciiil  Procedure  to  reetndn  the  proceed- 
ings in  the  action  in  which  the  attachment  was  imed  M ;  that  if 
the  corporation  had  been  a  naked  wrong-doer  in  obtaining  and 
retaining  possession  of  the  property  sought  to  be  replevied,  and 
the  plaintiffs  in  that  action  had  been  the  absolute  owners  of  the 
property,  they  could  haTe  replevied  it  firom  the  wrong-doer  be- 
fore it  came  into  the  actual  possession  of  the  leceiyer,  and  thus 
into  the  custody  of  the  court  L^ ;  but  that  as  there  was  no  proof  as 
to  what  the  relations  of  the  parties  to  the  property  replevied  were, 
and  as  the  plaintiffs  in  the  replevin  action  may  have  been  mort- 
gagees or  pledgees,  or  the  corporation  may  have  purchased  or 
obtained  the  property  by  fraud,  which  such  plaintiffs  could  dis- 
affirm, and  as  in  either  of  these  cases  the  corporation  would  have 
an  interest  in  the  property  and  in  its  final  disposition,  the  court 
had  power  to  make,  and  properly  granted  an  order  restruning 
the  prosecution  of  the  replevin  action  U\, 

It  teemi  that  where  personal  property  is  in  the  possession  of  one  who 
is  a  naked  wrong-doer  in  obtaining  and  retaining  its  possession, 
the  owners  of  the  property  cannot  replevin  it  after  it  has  passed 
into  the  actual  possession  of  a  receiver  of  the  wrong-doer  with- 
out first  obtaining  leave  of  court  W ;  that  the  only  remedy  of  the 
owners  of  the  property  would  be  by  an  action  commenced  by 
leave  of  the  court,  or  by  petition  to  the  court  [Q. 

Where  an  order  granting  upon  a  petition  for  the  voluntary  dissolu- 
tion of  corporation  was  entitled  ''  in  the  matter  of  the  applica- 
tion of  the  directors  of  the  *  corporation '  (naming  it)  for  a 
voluntary  dissolution,**  recited  that  the  corporation  was  insol- 
vent, and  required  all  persons  interested  to  show  cause  *^  why  the 
prayer  of  the  petitioners  should  not  be  granted,** — Eeld,  that  as 
the  title  of  the  order  showed  that  the  proceedings,  was  for  a  vol- 
untary dissolution  of  ihe  corporation,  and  as  the  only  prayer  to 
be  contained  in  such  a  petition  is  for  the  dissolution  of  the  cor- 
poration, the  order  in  substance  required  the  parties  interested 
to  show  cause  why  such  a  prayer  should  not  be  granted,  and 
was,  therefore,  sufficient  [81. 

Where  in  such  a  case  the  court,  two  days  after  the  granting  of  the 
order  made  an  order  directing  that  it  be  amended  nunc  pro  tunc 
by  adding  after  the  words,  **  why  the  prayer  of  the  petitioner 
should  not  be  granted,'*  the  phrase,  '*  and  why  the  sidd  corpora- 
tion should  not  be  dissolved,"  and  adding  a  provision  which  had 
been  omitted  directing  that  the  order  be  published, — Eddy  that 
the  court  was  perfectly  competent  to  do  so  U<0 ;  that  the  order  i 
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in  furtheranoe  ot  justice,  ai^d  did  not  interfere  with  any  righta 
that  had  accrued,  nor  harm  any  one  [lO]. 

llThere  an  order  requiring  all  persons  interested  in  a  corporation  to 
show  cause  why  it  should  not  be  dissolved  did  not  require  it  to 
be  published  and  did  not  specify  the  newspapers  in  which  it  was 
to  be  pubbBhed,-^i36^,  that  while  this  was  a  defect  the  parties 
could  have  taken  advantage  of  by  motion  or  in  some  other  way, 
it  was  not  a  defect  which  rendered  the  appointment  of  a  receiver 
by  such  order  a  nullity.  M 

IHiile  a  court  having  jurisdiction  of  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation-  may  make  an  order  nunc  pro  tunc 
correcting  formal  defects  contained  in  a  former  order  made  by 
it  requiring  all  persons  interested  to  show  cause  why  the  cor- 
poration should  not  be  dissolved  [lO],  U  seems  that  if  an  order  ap- 
pointing a  receiver  in  proceedings  for  the  dissolution  of  a  cor- 
poration is  an  absolute  nullity,  the  court  cannot,  after  property 
of  the  corporation  has  been  seized  under  attachment  and  writ  of 
replevin,  interfere  with  such  seizure  by  thereafter  making  an 
order  nunc  pro  tune  appointing  a  receiver,  which  then  for  the  first 
time  became  efCectual  W, 

{DeMed  October,  1891.) 


Appeal  by  Oharles  Wahlig  and  others  compodng  the 
firm  of  Charles  F.  Wahlig^s  Sons  from  an  order  of  the  gen- 
eral term  of  the  superior  court  of  the  city  of  Kew  York 
affirming  an  order  of  the  special  term  of  that  conrt  restrain- 
ing the  prosecution  of  two  actions  brought  against  the 
Christian  Jensen  Co.,  Limit^. 

On  March  10,  1891,  the  directors  of  the  Christian 
Jensen  Co.,  Limited,  presented  a  petition  to  the  special 
term  of  the  superior  court  of  the  city  of  New  York  for  its 
voluntary  dissolution,  and  an  order  was  thereupon  made, 
reading  as  follows : 

^^  At  a  special  term  of  the  superior  court  of  the  city  of  New 
York,  held  at  the  court-house  in  the  dty  of  New  York, 
the  10th  day  of  March,  1891. 


"  Present,  Hon.  David  MoAdam,  Justice. 
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^*  In  the  matter  of  the  applioation  of  the  Directors  of  the 
Christian  Jensen  Company^  Limited^  for  a  vdmtary 
dissolution. 

^^  On  reading  and  filing  the  petition  of  Ohristian  Jen- 
sen, Charles  Meinken,  Angnst  Meichner,  Arnold  Wigger^ 
and  Thomas  J.  Brennan,  as  directors  of  the  said  Christian 
Jensen  Company,  Limited,  and  the  schedule  thereto  an* 
nexed,  duly  verified  by  the  petitioners  on  the  6th  day  of 
March,  1891,  and  on  motion  of  Wise  &  Lichtenstein,  attor- 
neys for  the  petitioners, 

^^It  is  ordered  that  all  persons  interested  in  said  corpo- 
ration show  canse  before  this  court,  at  the  court-house  in 
the  city  of  New  York,  on  the  11th  day  of  June,  1891,  at 
10.30  o'clock  in  the  forenoon  of  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  the  prayer  of  the 
petition  should  not  be  granted. 

^<  It  is  further  ordered,  that  whereas  it  appears  to  the 
satisfaction  of  the  court  that  the  said  Christian  Jensen 
Company,  Limited,  is  insolvent; 

"  Now,  therefore^  on  further  motion  of  Wise  &  Lichten- 
stein, attorneys  for  said  petitioners,  it  is 

"  Ordered,  that  Isidor  Grayhead,  Esq.,  of  the  dty  of 
New  York,  be  and  he  hereby  is  appointed  temporary 
receiver  of  all  the  property  and  assets  of  the  said  Christian 
Jensen  Company,  Limited,  and  that  said  receiver  shall  have 
all  the  powers  and  be  subject  to  all  the  duties  that  are  de» 
fined  as  belonging  to  temporary  receivers  appointed  in  an 
action  as  provided  by  law,  and  that  the  said  receiver  shall 
give  security  in  the  sum  of  five  thousand  dollars,  with  two 
good  and  sufficient  sureties  to  be  approved  of  by  this  court, 
for  the  faithful  performance  of  the  duties  of  his  office. 

"i^  is  further  ordered,  that  all  person  or  persons  whom- 
soever, wliether  creditors  of  the  said  Christian  Jensen 
Company,  Limited,  or  otherwise,  are  hereby  enjoined  and 
restrained  from  biinging  or  continuing  any  action  against 
the  said  corporation  for  the  recovery  of  .wiy  moneys  due 
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said  creditors  and  until  the  farther  order  of  this  court  in 
the  premises.  "Ent.  D.  MoA,,  J." 

On  March  11th,  before  the  property  of  said  corporation 
had  been  taken  into  the  actual  custody  of  a  receiver, 
Charles  Wahlig  and  others  repleviued  from  said  corpora- 
tion, in  an  action  brought  by  them  against  the  corporation 
in  the  district  court  of  the  city  of  New  York  for  the 
seventh  judicial  district,  one  bale  of  Havana  tobacco,  and 
also  caused  certain  other  property  of  the  corporation  to  be 
levied  upon  under  and  by  virtue  of  a  warrant  of  attachment 
issued  against  its  property  out  of  the  court  of  common 
pleas  in  an  action  brought  by  them  against  said  corporation.' 
The  writ  of  replevin  was  executed  at  about  9  a.m.  on  said 
day,  and  the  warrant  of  attachment  was  executed  at  about 

10  A.M. 

The  receiver  filed  his  bond  on  the  same  day,  and  on  the 
following  day  (March  12th)  took  possession  of  the  property 
of  the  corporation.  A  copy  of  the  order  to  show  cause 
granted  on  March  10th  was  served  on  Charles  Wahlig,  but 
no  copy  of  the  petition  was  served  therewith. 

On  March  12  an  order  was  entered,  upon  the  application 
of  the  petitioners,  after  notice  to  the  attorney-general  of  the 
state  of  New  York,  but  without  notice  to  any  one  else, 
amending  the  order  of  March  10th  (quoted  ante)  nunc  pro 
tunc  by  adding  to  the  second  paragraph  of  the  order,  after 
the  words,  "why  the  prayer  of  the  petitioner  should  not  be 
granted,"  the  phrase,  "and  why  the  said  corporation  should 
not  be  dissolved,"  also  by  inserting  immediately  after  this 
direction  the  following ; 

"  It  is  further  ordered^  That  a  copy  of  this  order  shall 
be  served  upon  each  of  the  persons  specified  in  said  schedule 
as  a  creditor  or  a  stockholder  of  said  corporation,  or  as  a 
person  to  whom  an  engagement  of  the  corporation  is  to  be 
performed,  by  the  service  of  a  copy  of  said  order  as  i-e- 
quired  by  law,  and  that  a  copy  of  this  order  shall  be  pub- 
lished at  least  once  a  week  in   each  of  the  three  weeks 
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immediately  preceding  the  8aid  lltb  day  of  Jnne,  1891,  in 
two  newspapers,  one  being  the  newspaper  printed  at  AU 
bany,  in  which  legal  motives  are  required  to  be  published, 
and  in  the  New  York  Law  Journal,  a  newspaper  published 
in  the  city  and  county  of  New  York,"  and  by  adding  at  the 
end  of  the  order  before  the  direction  to  enter: 

"/i5  is  further  ordered^  That  said  receiver  deposit  all 
moneys  received  or  collected  by  him  in  the  United  State* 
Trust  Company  in  the  city  of  New  York,  which  is  hereby 
designated  for  such  purpose." 

On  March  13,  1 891,  the  receiver  named  in  said  order  of 
March  10,  procured  and  served  an  order  to  show  cause  why 
an  order  should  not  be  made : 

(1)  ^Permanently  restraining  and  enjoining  William 
Eggert  and  Edward  Eggert,  the  sheriff  of  the  county, 
Charles  Wahlig,  Frank  A.  and  Frederick  Wahlig,  Michael 
Goode,  city  marshal,  and  all  other  persons,  from  taking  any 
further  steps  in  various  actions  and  proceedings  heretofore 
taken  by  or  on  behalf  of  them  or  either  of  them  against 
"The  Christian  Jensen  Co.  (Limited);" 

(2)  Directing  the  receiver  to  borrow  suflBcient  money  to 
enable  him  to  properly  box  and  stamp  certain  segai^s  of  the 
corporation  and  prepare  the  same  for  sale,  and  to  issue 
receiver's  certificates  for  any  sums  so  borrowed ; 

(3)  To  make  such  arrangement  as  may  be  equitable  and 
reasonable  with  the  landlord  of  the  premises  where  sdid 
segars  are,  for  the  use  of  said  premises  until  April  Ist^ 
next,  and 

(4)  Directing  the  receiver  to  sell  all  of  the  property  of 
the  Christian  Jensen  Company  (Limited)  except  book 
accounts. 

The  motion  was  denied  so  far  as  it  related  to  William 
and  Edward  Eggert  for  the  reason  that  they  had  acquired  a 
lien  upon  certain  property  of  the  corporation  by  the  levying 
of  an  attachment  thereon  on  March  9, 1891,  and  before  thia 
proceeding  was  commenced,  and  the  motion  was  in  all 
other  respects  granted.    Said  Charles  Wahlig  et  al.,  ap» 
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pealed  from  the  order  tberenpon  entered,  and  the  general 
term  of  the  superior  court  of  the  city  of  New  York  which 
aflSrmed  the  order  '^  wich  $10  costs  and  disbursements  upon 
the  opinion  of  the  special  term."  From  the  order  of  afSiim- 
ance  entered  on  that  decision  this  appeal  was  taken. 

John  Fenndj  for  Charles  Wahlig  et  al.y  appellants. 

The  proceeding  is  a  statutory  one,  and  unless  the  stat- 
ute is  fully  complied  with,  there  is  no  jurisdiction  .  .  . 
{In  re  Pyrolusite  Manganese  Company,  3  N.  Y.  Civ.  Pro. 
270 ;  Chamberlain  v.  Rochester,  S.  P.  V.  Co.,  7  Euriy  558  ; 
see  also  Matter  of  Dubois,  15  Sow.  Pr.  7 ;  In  re  Valen- 
tine, 72  N.  T.  184;  Stillwell  v.  Swarthout,  81  Id.  109 ;  Brown 
V.  Mayor,  3  Sun,  686 ;  People  ex  rd.  Gambling  v.  Board  of 
Police,  6  Abb.  Pr.  164;  Sibley  v.  Waffle,  16  N.  Y.  185; 
Bangs  V.  Mcintosh,  23  Barh.  599.  .  .  .).  Where  there  is  a 
failure  to  comply  with  the  statute  it  is  as  fatal  to  a  proceed- 
ing in  a  superior  court  as  to  a  proceeding  in  an  inferior 
court.  The  only  distinction  is,  that  in  the  superior  courts 
jurisdiction  is  presumed,  while  in  an  inferior  court  it  must 
be  proven.  But  whenever  and  wherever  there  is  a  juris- 
diction defect  "  the  judgment  is  void  in  whatever  court 
it  was  rendered"  (Bloom  v.  Burdick,  1  HiEj  139 ;  Cham- 
berlain V.  Rochester  S.  P.  V.  Co.,  7  Hun^  557 ;  Bangs  v. 
Mcintosh,  23  Barb.  598,  601).  There  was  no  jurisdiction 
to  amend  the  order.  There  was  a  jurisdictional  defect,  and 
the  order  of  March  12,  1891,  could  not  remedy  it.  If 
there  is  no  jurisdiction  there  is  no  power  to  amend.  The 
statute  under  which  this  proceeding  is  brought  does  not 
permit  an  amendment  (Cornin  v.  Merrill,  3  Barh.  346  ;  in 
re  Valentine,  72  N.  Y.  84;  Battel  v.  Torrey,  65  Id.  296 ; 
People  V.  Hilbert,  46  Id.  110 ;  Stillwell  v.  Swarthout,  81 
Id.  109).  The  amendment  was  "merely  adding  another 
nullity  to  prior  nullity"  (Bangs  v.  Mcintosh,  23  Barb. 
601). 

The  order  of  March  10,  1891,  was  also  void  because  it 
did  not  provide  for  the  service  upon  the  stockholders  and 
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creditors  (Code  Civ,  Pro.  §  2425).  Aa  the  original  order 
was  void  all  proceedings  under  it  are  equally  void.  The 
motion  of  the  receiver  based  upon  his  appointment  of 
Karch  10,  1891,  cannot  be  entertained  (Stillwell  v. 
Swarthout,  supra).  If  the  order  of  March  12th  is  valid,  it 
can  only  operate  from  the  day  of  its  date.  Though  it  is  en* 
tered  nunc  pro  tunc  as  of  the  10th  of  March^  that  must  be 
Iield  to  be  subject  to  the  rights  acquired  by  judgment, 
attachment,  or  replevin  prior  to  March  12th,  especially  as 
the  amendment  was  made  without  notice  to  the  appellants. 
.  .  .  The  title,  if  any,  of  the  receiver  was  not  vested  until 
he  filed  his  official  bond.  .  .  .  The  receiver's  title  did  not 
relate  back  to  the  signing  of  the  order,  but  if  it  did,  then  it 
must  relate  back  to  the  order  of  March  12th,  not  to  the 
irregular  order  of  March  10th ;  (Chamberlain  v.  Rochester 
S.  P.  V.  Co.,  supra;  Kincaid  v.  Dwinnele,  59  JV.  T.  548  ; 
Matter  of  Stonebridge,  57  -ffwn,  441). 

The  court  had  no  power  to  order  that  the  goods  taken  on 
replevin  be  delivered  to  the  receiver.  The  injunction  only 
prohibited  suits  **  for  the  recovery  of  any  moneys  due  said 
creditors."  It  did  not  prohibit  any  other  suits.  (German 
Savings  Bank  v.  Habel,  80  N.  Y.  273.)  .  .  .  The  Code  pro- 
vides  for  an  injunction  restraining  the  "creditor^  of  the 
corporation  from  bringing  any  action  .  .  ♦  for  the  recov- 
ery  of  a  sum  of  money,  or  from  taking  any  further  pro- 
ceedings in  such  an  action  theretofore  commenced  "  {Code 
Civ,  Pro.  §  2423).  The  appellants'  action  in  replevin  was 
neither  an  action  "  for  the  recovery  of  a  sum  of  money," 
nor  were  the  appellants  suing  in  that  action  as  ^^  creditors." 
.  .  .  The  proceedings  were  jurisdictionally  defective  from 
the  inception,  and  the  order  based  thereon  should  be 
reversed  with  costs. 

John  C.  Cdemany  for  receiver,  respondent 

Earl,  J. — On  the  tenth  day  of  ♦March,  1891,  the  dii'ec- 
tors  of  the  Christian  Jensen  Company  (Limited)  presented 
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a  petition  to  the  finperior  court  of  the  city  of  New  York 
praying  for  a  voluntary  dissolution  of  the  corporation.  As 
the  petition  is  not  contained  in  the  record,  we  must  assume 
that  it  was  proper  in  form  and  substance.  In  fact,  no  ob- 
jection is  made  that  it  did  not  comply  with  the  provisions 
of  the  Code  relating  to  the  voluntary  dissolution  of  corpora- 
tions (§§  2419  et  seq.)  Upon  the  presentation  of  the  peti- 
tion, the  court  made  an  order  appointing  Isidor  Grayhead 
temporary  receiver  of  all  the  prope]i;y  and  assets  of  the  cor- 
poration, as  authorized  by  section  2423  of  the  Code  f  which 
also  provided  '^that  all  pereons  or  persons  whomsoever, 
whether  creditors  of  tlie  said  Christian  Jensen  Company 
(Limited)  or  otherwise,  are  hereby  enjoined  and  restrained 
from  bringing  or  continuing  any  action  against  the  said  cor- 
poration for  the  recovery  of  any  moneys  due  said  credUors, 
and  until  the  further  order  of  this  court  in  the  premises.'^ 
The  next  day  the  receiver  filed  his  bond  and  became  qualified 
to  act ;  and  he  took  actual  possession  of  the  property  of  the 
<K>rporation  on  the  12th  day  of  March.  The  order  of 
Jfarch  10th  was  served  on  the  appellants,  who  composed 
the  firm  of  Charles  F.  Wahlig's  Sons,  on  March  12th,  but 
no  copy  of  the  petition  was  served  with  the  order.  On 
the  12th  of  March  the  attorney  for  the  petitioners,  without 
notice  to  the  appellants,  made  a  motion  that  the  order  of 
March  10th  be  amended  nwnc  pro  tunc  in  certain  particu- 
lars, and  that  motion  was  granted.  On  the  11th  of  March 
the  appellants  commenced  an  action  in  one  of  the  district 
courts  in  the  city  of  New  York  against  the  corporation,  and 
in  that  action  a  writ  of  replevin  was  issued  to  one  of  the 

*  Section  2428  of  the  Code  of  Civil  Procedure  now  expressly 
authorizes  the  appointment  of  a  temporary  receiver  where  the  Court 
entertains  a  proceeding  for  the  voluntary  dissolution  of  a  corporatioD, 
and  it  appears  to  the  satisfaction  of  the  court  that  the  corporation  is 
insolvent.  Before  the  amendment  of  that  section  by  laws  of  1888, 
chapter  814,  the  court  was  without  power  to  appoint  a  temporary 
receiver  in  such  a  proceeding  (see  In  re  £.  M.  Boynton  Saw  and  File 
Co.,  6  If.  Y,  Civ.  Pro.  842  and  cases  there  cited). 
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city  marshals,  who,  on  the  same  daj,  replevied  from  the 
corporation  certain  property  in  its  possession,  and  on  the 
same  day  they  commenced  an  action  in  the  court  of  com- 
mon pleas  to  recover  a  money  judgment,  and  in  that  action 
a  warrant  of  attachment  was  issued  to  the  sheriS  of  the 
city  and  county  of  New  York,  and  on  the  same  day  he 
attached  certain  property  of  the  corporation.  Thereafter 
the  receiver  made  a  motion  at  a  special  term  of  the  superior 
court  to  restrain  the  prosecution  of  the  suits  thus  com- 
menced by  the  appellants,  and  after  hearing  counsel  for  the 
parties  the  court  made  an  order  granting  the  motion,  and 
permanently  restraining  the  appellants  from  taking  any^ 
further  proceedings  in  the  actions  brought  by  them.*  From 


*  The  following  is  the  opinion  of  the  special  term  (filed  March  18^ 
1891): 

Mo  Adam,  J. — Jarisdiction  of  the  subject-matter  is  conceded,  and 
it  is  also  conceded  that  the  petition  is  in  proper  form  and  contains 
all  the  statutory  requirements.  The  petition  prays  for  '*  the  dia- 
solution  of  the  corporation,"  and  the  order  requires  all  persons  in- 
terested in  it  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted. 

The  order  is  entitled  in  the  proceeding  which  expressed  its  pur<» 
pose,  and  refers  to  the  petition  on  file.  This  is  a  substantial,  if  not 
Hteral,  compliance  with  the  statute,  and  all  the  law  requires.  The 
objection  to  the  order  is  that  it  should  have  required  those  interested 
to  show  cause  ^'why  the  corporation  should  not  be  dissolyed."  It 
did  so  state,  not  in  words  repeated,  but  in  words  so  plain  that  repe- 
tition was  unnecessary.  The  object  of  the  proceeding  was  the  dis- 
solution of  the  corporation ;  the  petition  prayed  for  a  dissolution, 
and  requiring  those  interested  to  show  cause  <'  why  the  prayer  of  the 
petition  should  not  be  granted,"  intelligently  required  them  to  show 
cause  '*  why  the  corporation  should  not  be  dissolved."  It  meant 
that,  could  mean  but  that,  and  no  person  of  ordinary  intelligence 
would  claim  that  he  understood  anything  different.  The  objection 
is  a  mere  juggle  on  words,  not  meaning;  is  one  of  form,  not  sub-^ 
stance,  and  jurisdiction  even  in  special  proceedings  does  not  depend 
on  so  fine  a  thread,  tt  is  a  rule  in  special  as  well  as  in  other  pro* 
ceedings,  to  look  at  substance,  not  form  so  long  as  there  is  a  sub» 
staatial  compliance.    The  form  used  was  taken  literally  from  Jb^ 
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that  order  they  appealed  to  the  general  term,  and  then 

to  this  court. 

—II  ■  .III I.  I    ■       , II...    ■     <  I 

haU^s  New  Forms^  vol.  1,  page  668,  and  anything  that  leaves  the 
hands  of  Austin  Abbott  comes  well  recommended. 

In  re  Pyrolusite  Manganese  Co.  (3  iV.  F.  Oiv»  Pro.  270),  the  pe- 
tition was  defective,  and  no  jurisdiction  was  in  consequence  acquired. 
In  pointing  out  its  numerous  defects  the  court  incidentally  referred 
to  the  form  of  the  order,  and  said  it  did  not  comply  literally  with 
section  2248  of  the  Code.  If  that  so-called  defect  had  been  the  only 
one  in  the  case,  the  jurisdiction  of  the  court  would  no  doubt  have 
been  sustained. 

The  order  made  herein  was  sufficient  in  form.  It  needed  no 
amendment,  yet  the  court  in  furtherance  of  justice  had  the  power  to 
amend  it ;  the  petition  being  in  accordance  with  the  statute  conferred 
power  on  the  court  to  act. 

The  other  cases  relied  on  as  authorities  against  the  validity  of  the 
order  have  no  application.  They  relate  to  the  following  subjects : 
People  V,  Hulburt  (46  N.  F.  110),  to  the  authority  of  taxpayers  of 
towns;  Battell  o.  Torrey  (65  Id.  294),  to  infants*  estates;  In  re 
Valentine  (72  Id.  184),  to  lunatics' estates,  an^  Btillwell  v.  Bwarthout, 
(81  Id.  109),  to  administrators'  sales.  The  objection  to  the  juri^^ 
diction  being  untenable,  must  be  overruled. 

As  to  the  perpetual  stay,  the  application  will  be  denied  as  to  the 
Eggerts,  whose  rights  became  vested  before  the  order  herein  was  made, 
as  to  the  Wahligs,  the  application  must  be  granted.  Their  proceedinga 
were  instituted  after  the  order  was  granted  and  after  the  receiver 
acquired  title,  which  relates  back  to  the  time  the  order  was  signed. 

The  second,  third,  and  four  branches  of  the  application  are  in  the 
interest  and  for  the  benefit  of  all  concerned,  and  will  be  granted. 

Settle  order  on  notice. 


The  contents  of  the  order  to  show  cause  In  re  Pyrolusite  Man- 
ganese Co.,  referred  to  in  the  opinion  of  Judge  McAdah,  does  not 
clearly  appear  from  the  report  of  that  case.  As  the  decision  in  that 
case  is  practically  overruled  by  the  decisions  reported  wpra,  although 
not  mentioned  in  the  court  of  appeals  decision,  it  has  seemed  well 
that  such  deficiency  be  supplied.  The  order  in  that  case  read  aa 
follows: 

'*  At  a  special  term  of  the  supreme  court  held  in  and  for  the  city 
and  county  of  New  York,  at  chambers  in  the  court-house  in  the  dty 
of  New  York,  on  the  5th  day  of  June,  1882. 

'^Present :  The  Hon.  Abrahah  R.  Lawbbkcb,  Justice. 
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They  now  contend  that  the  fii*&t  order  made   by   the 

fiuperior  court  on  the  10th  of  March  did  not  require,  as 

provided  in  section  2423  of  the  Code,  all  persons  in- 

[1]     terested  in  the  corporation  to  show  cause  "  why  the 

corporation   should   not-  be  dissolved/'  and   hence 

that  the  order  was  a  nullity.     It  was  the  presentation  of  the 

petition  that  gave  the  court  jurisdiction,  and  even  if  it& 

order  was  in  some  respects  irregular,  imperfect,  and 

[2]     informal,  it  was  not  a  nullity.     It  was  effectual  to 

appoint  the  receiver,  and  the  moment  he  was  ap- 

p6inted  he  became  an  officer  of  the  court,  and  from  that 

time  the  property  of  the  corporation  was  in  custodia  legist 

and  the  court  had  the  power  to  preserve  and  protect 

P]     it.    While  the  receiver  could  not  interfere  with  the 

property  of  the  corporation  until  he  filed  his  bond, 

yet,  after  he  filed  his  bond,  his  title  related  back  to  the  date 

<'  In  the  matter  of  the  application  of  one  half  in  number  of  the 
trustees  of  the  Pyrolusite  Manganese  Company,  for  a  voluntary  dis- 
solution of  said  corporation. 

**  On  reading  and  filing  the  petition  of  Charles  C.  Dodge  and 
Anson  Phelps  Pond  as  trustees  of  the  Pyrolusite  Manganese  Com- 
pany, and  the  schedules  thereto  annexed,  duly  verifieid  by  the  pe- 
titioners on  the  8d  day  of  June,  1882,  and  on  motion  of  John  £. 
Ward,  of  counsel  for  the  petitioners, 

<*  Ordered^  that  all  persons  interested  in  said  corporation  show 
cause  before  Horace  H.  Chittenden,  Esq.,  who  is  hereby  appointed 
referee  for  that  purpose,  at  his  office.  No.  11  Pine  Street,  in  the  city 
of  New  York,  on  the  11th  day  of  September,  1882,  at  12  o'clock, 
noon,  why  the  prayer  of  the  petitioners  should  not  be  granted,  and 
it  is  further 

**  Ordered^  that  the  said  referee  proceed  in  accordance  with  law 
and  the  practice  of  this  court,  and  that  he  report  herewith  with  aU 
convenient  speed ;  and  it  is  further 

**  Ordered,  that  a  copy  of  this  order  be  published  at  least  once  in 
each  of  the  three  weeks  immediately  preceding  the  time  fixed  therein 
for  showing  cause  in  the  Albany  Morning  ExpreM,  published  at 
Albany,  N.  Y.,  in  the  Daily  Register  and  in  the  Worlds  both  pub- 
lished in  the  city,  county,  and  state  of  New  York. 

"Endorsed,  filed  June  6th,  1882.     (A  copy.) 

<«  William  A.  Butler,  Clerk/' 
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of  bis  appoiutment,  and  so  it  has  freqaently  been  beld 
(Eutter  V.  Tallis,  6  Sandf.  610;  Storm  v.  Waddell,  2  Id. 
494;  Wilson  v.  Allen,  6  £m*h.  Si2i  In  re  Berry,  26  Ba/rh. 
55  ;  Deming  v.  Marble  Co.,  12  Abb.  Pr.  66). 

It  therefore  follows  that  when  this  property  was  at- 
tached and  replevied,  on  the  11th  day  of  March,  the  title 
was  in  the  receiver,  and  the  property  was  in  the  custody  of 
the  law,  and  the  court  had  power  to  prevent  any  interference 
with  it  in  any  action,  and  its  dissipation  and  removal  by 
writ  of  replevin  or  attachment. 

The  court  had  express  authority,  under  section  2423  of 

the  Code,  to  restrain  proceedings  in  the  action  in 
[4]     which  attachment  was  issued.    As  to  the  replevin 

action,  if  the  corporation  had  been  a  naked  wrong, 
doer  in  obtaining  or  retaining  the  possession  of  the  appel* 

lants'   property,  and  they  had  been   the  absolute 
ra     owners  of  the  property,  they  could  have  replevied  it 

from  the  wrongdoer  before  it  came  into  the  actual 
possession  of  the  receiver,  and  thus  into  the  custody  of  the 

court.  Even  then,  after  the  property  had  passed 
W  with  the  other  property  into  the  actual  posses- 
sion of  the  receiver,  it  could  not,  without  leave  of 
the  court  first  obtained,  have  been  replevied  from  him  in  an 
action  against  him.  The  only  remedy  then  of  the  appel* 
lants  would  have  been  by  an  action  commenced  with  the 
leave  of  the  court  or  by  petition  to  the  court  (Noe  v.  Gib- 
son,  7  Paige,  ^13 ;  Eiggs  v.  Whitney,  15  Abb.  Pr.  388 ; 
Chautauqua  Co.  Bank  v,  Eisley,  19  N.  T.  369  ;  Barton  v. . 
Barbour,  104  U.  S.  126 ;  Evelin  v.  Lewis,  3  Hare,  472  ; 
Mo  parte  Cochran,  Law  Eeports,  20  £q.  282;  High  on  Pe- 
oeivers,  §  143).    But  here  there  was  no  proof  showing  what 

the  relations  of  the  corporation  and  the  appellants  to 
PI     the  property  replevied  were.    The  appellants  may 

have  been  mortgagees  or  pledgees,  or  the  corporation 
may  have  purchased  or  obtained  the  property  by  fraud 
which  the  appellants  could  disaffirm.  In  either  of  these 
cases  the  corporation  had  an  interest  in  the  property  and  in 
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its  final  diBpositioDy  and  it  ehoald  remaiii  in  the  custody  of 
the  court  to  be  disposed  of  in  this  proceeding  under  the 
rules  and  practice  applicable  to  such  cases. 

.  As  to  the  alleged  defects  in  the  order  of  March  10th,  it 
did,  in  substance,  require  all  persons  int^-ested  to  show  cause 
^'  why  the  corporation   should  not  be  dissolved." 
[8]     The  title  of  the  order,  "  In  the  matter  of  the  appli- 
cation of  the  directors  of  the  Christian  Jensen  Com- 
pany  (Limited),  for  a  voluntary  dissolution,"  showed  that 
the  proceeding  was  for  a  voluntary  dissolution  of  the  cor« 
poration,  and  the  order  recited   that  the  corporation  was 
insolvent,  and  it  required  all  persons  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.    Under  the 
provisions  of  the  Code,  the  only  prayer  to  be  contained  in 
the  petition  is  for  a  dissolution  of  the  corporation,  and  we 
think  the  order  in  substance  required  the  persons  interested 
to  show  cause  why  such  a  prayer  should  not  be  granted. 

It  is  also  objected  that  the  order  is  defective  for  not 
complying  with  the  provisions  of  section  2424  of  the  Code, 
because  it  did  not  require  the  order  to  be  published 
[9]     and  did  not  specify  the  newspapers  in  which  it  was 
to  be  published.    It  is  quite  true  that  that  is  a  defect 
which  the  parties  could  have  taken  advantage  of  by  motion, 
or  in  some  other  way,  but  it  was  not  a  defect  which  ren- 
dered the  appointment  of  the  receiver  a  nullity. 
[10]    Furthermore,  the  court  having  jurisdiction  of  the 
proceeding  could  make  an  order,  as  it  ^iA^ntm^pro 
tunCy  correcting  the  formal  defects  in  its  order.     Such  an 
order  was  in  furtherance  of  justice,  did  not  interfere  with 
any  rights  which  had  accrued,  did  no  harm  to  ainy 
[11]    one,  and  the  court  was  perfectly  competent  to  make 
it.    It  is    quite  true  that  if  the   order  made  on 
the  10th  had  been  an  absolute  nullity,  the  court  would 
have  been  without  power  to  interfere  with  the  seizure  of 
the  property  under  the  attachment  and  writ  of  replevin,  by 
thereafter  making  order  nunc  pro  tunc,  which  then,  for  the 
first  time,  became  effectual. 
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Our  conclofiion,  therefore,  is  that  by  the  order  made  on 
the  10th  of  March,  upon  a  petition  properly  presented,  tlie 
■court  acquired  jurisdiction  of  the  proceeding;  that  its  ap- 
pointment  of  the  receiver  was  valid ;  that  the  property  thus 
<i2ime  into  its  possession,  and  that  it  had  a  right  to  prohibit 
an  interference  therewith  in  any  action  thereafter  instituted. 

The  order  should  be  affirmed,  with  costs. 


All  concurred. 


HALLOCK  V.  BACON-e^  oZ.,  as  Exeoutobs,  bto. 

Supreme  Coitbt,  Fifth  Department,  Onondaga  County  ; 
Special  Term,  Ootobeb,  1891. 

§§  1835, 1836,  3240,  3383. 
OotU^right  io,  upon  refm'mee  of  daim  agaimt  eitcOe. 

A  reference  under  the  proyisions  of  the  Revised  Statutes  of  a  disputed 
claim  against  a  decedent's  estate  is  a  special  proceeding. 

Benise  v.  Denise  (110  if.  F.  569)  followed. 

The  party  prevailing  upon  a  reference  of  a  claim  against  a  decedent's 
estate  made  pursuant  to  the  provisions  of  Revised  Statutes,  is  en- 
titled, as  a  matter  of  right,  and  without  application  to  the  court, 
to  recover  the  fees  of  the  referee,  and  his  other  disbursements 
to  be  taxed  according  to  law  p.  ej.  Section  817  of  the  old  Code 
of  Procedure  so  providing  has  not  been  repealed  m.  Sections 
1835  and  1836  of  the  Code  of  Civil  Procedure,  providing  as  to 
when  an  executor  or  administrator  sued  upon  a  claim  against  his 
decedent  shall  be  liable  for  costs,  does  not  apply  to  a  reference 
of  a  claim  made  pursuant  to  the  provisions  of  the  Revised  Stat- 
utes ;  such  reference  being  a  spedal  proceeding,  and  said  sec- 
tions of  the  Code  not  applying  to  special  proceedings  but  only 
to  actionB  w. 
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Overheiser  «.  Morehouse  (8  if.  F.  (Hv.  Pro.  888)  not  followed  m ; 
.  Sutton  0.  Newton  (7  Id,  888)  followed  [lO]. 

In  a  reference  under  the  Revised  Statutes  of  a  claim  against  a  de- 
cedent's estate,  the  allowance  of  costs  other  than  disbursements^ 
either  for  or  against  the  executor  or  administrator,  is  entirely  in 
the  discretion  of  the  court  fiQ,  and  the  amount  to  be  recoTered, 
if  costs  are  allowed,  are  at  the  rate  allowed  for  similar  servicea 
brought  in  same  court,  or  on  appeal  from  a  judgment  taken  ta 
the  same  court  L4«  6]. 

Lewis  0.  Plow  (14  Haw.  Pr.  580),  Munson  e.  Howell  (20  Id.  59)^ 
Boyd  e.  Bigelow  (14  Id.  611),  Badley  v.  Fisher  (24  Id.  404> 
followed  [8];  Denise  v.  Denise  (110  if.  F.  569)  distinguished 
[U]. 

The  definition  of  a  special  proceeding  contained  in  the  Code  of 
CLyil  Procedure  ({  8383)  is  sufficiently  broad  to  include  ereiy 
possible  case  coming  within  it,  whether  the  right  of  the 
parties  was  created  by  the  Revised  Statutes  or  by  the  Ck>de  it^ 
self  [5]. 

The  rate  of  compensation  as  to  costs  of  a  legal  proceeding  is  to  be^ 
determined  by  the  statute  in  force,  fixing  the  same  at  the  time 
the  proceeding  is  determined  [?]. 

Where  in  a  reference  under  the  Revised  Statutes  of  a  disputed  claim 
against  a  decedent's  estate,  the  referee  found  that  the  estate 
owed  the  full  amount  claimed,  and  the  report  was  confirmed  by 
the  court,  and  judgment  ordered  for  the  plaintiff  therefor,  with 
coBtSy'—Held,  that  the  clerk  properly  taxed  the  costs  allowed  ia 
an  action  for  proceedings  before  and  after  notice  of  trial,  and 
for  trial  [18];  that  it  being  a  special  proceeding,  the  court  had 
power,  on  confirming  the  referee's  report,  to  award  costs  to  the 
successful  party,  and  that  costs  so  awarded  were  those  given  in. 
an  action  for  similar  services  [i^l. 

{Decided  October  17,  1891.) 

Motion  by  the  defendants  for  a  retazation  of  costs. 

The  opinion  states  the  facts. 

ff.  K  MiUery  for  defendants,  and  motion, 

t/.  William  Wilson^  for  plaintiff,  opposed. 

Kennedy,  J. — This  was  a  proceeding  under  the  Bevised 
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Statutes  Upon  a  claim  presented  to  defendants,  as  executors, 
against  the  estate  represented  bytbem^disputed,  and  referred 
by  stipulation  of  respective  parties  ;  a  trial  bad  before  a  ref- 
eree, who  found  and  reported  the  full  amount  claimed,  to 
be  owing  by  the  estate.  On  a  motion  made  to  confirm  said 
report  and  judgment,  an  order  of  confirmation  was  granted, 
and  judgment  ordered  for  the  plaintiff  with  costs.  The 
plaintiff  presented  to  the  clerk  a  full  bill  of  costs  allowed 
by  the  Code  to  the  successful  party  as  in  an  action.  Upon 
taxation  the  defendants  objected  to  tlie  allowance  of  any  costs 
except  for  referee's  fees  and  disbursements.  The  clerk 
overruled  the  same,  and  taxed  among  others  the  following 
items :  Before  notice  of  trial,  $15 ;  after  notice  and  before 
trial,  $15 ;  trial  fee,  $30 ;  trial  occupying  more  than  two 
days,  $10. 

The  question  is  presented  whether  these  items  are  tax- 
able as  a  charge  against  the  estate  under  the  order  allowing 
costs.  \ 

Was  the  question  an  original  one,  it  would  seem  that  its 
proper  resolution  would  not  be  attended  with  any  serious 
diflScnlty. 

The  proceedings  are  instituted  and  followed  to  a  conclu- 
sion under  and  in  pursuance  of  the  provisions  of  the  Be- 
vised  Statutes  (4  B.  S.  [Banky  8th  Ed.]  p.  2562,  §  37)  * 
This  provides  that  the  referee  shall  hear  and  determine 
the  case,  and  the  same  proceedings  shall  be  had  in  all  re- 
spects, the  referee  shall  have  the  same  powers,  be  entitled 
to  the  same  compensation,  and  subject  to  the  same  control 
as  if  the  reference  had  been  made  in  an  action  in  which  the 
court  might  order  a  reference ;  and  the  court  may  set  aside 
the  report  of  the  referee,  or  appoint  others  in  their  places, 
and  may  confirm  such  report  and  adjudge  costs  as  in  an  ac~ 
tion  against  executors.  The  Code  of  Civil  Procedure 
(§  3333)  defines  an  action,  when  applied  to  judicial  pro- 
ceedings, to  be  an  ordinary  prosecution  in  a  court  of  justice 

*2R.  8.  86,  §86,  as  amended  by  Laws  of  1859,  chap.  261. 
Vol.  XXI.-17. 


258  CIVIL  PROCEDURE  REPORTS. 

Hallock  «.  Bacon. 

of  a  party  agaiust  another  party  for  the  enforcement  or  pro- 
tection of  rights,  etc. 

Every  other  proBecution  of  a  party  for  either  of  the  pur- 
poses specified  in  the  last  section  is  a  special  proceeding 
(§  3334). 

Proceedings  of  this  kind  are,  therefore,  special 
[1]     proceedings,  and  they  are  so  defined  in  Deuise  v. 

Denise  (110  JV.  JT.  562),  and  in  other  cases.* 
By  section  317  of  the  old  Civil  Code  it  is  provided  that 
on  a  reference  of  a  disputed  claim  the  prevailing  party  shall 
be  entitled  to  recover  the  fees  of  the  referee,  wit- 
[s]     11088*8  fees,  and  other  disbursements,  to  be  taxed  ac- 
cording to  law.     This  section   was  an  amendment 
enacted  in  1851,  and  has  not  been  repealed,  and,  therefore, 
the  successful  party  is  entitled  to  recover  these  items  of 
course,  and  without  application  to  or  the  order  of  the  court ; 
and  so  far  changes  the  provision  of  the  Revised  Statutes, 
wliich  left  the  right  to  disbursements,  as  well  as  costs,  in  the 
discretion  of  the  court,  leaving  it,  however,  in  its  discretion 
to  award  costs  in  addition  to  such  disbursements.f 


*  See  also  to  this  effect,  Young  v,  McCuddy  (28  Hun,  249),  Mo  wry  o. 
Peet  (88  iV.  Y,  320). 

t  The  right  of  the  party  succeeding  on  the  reference,  under  2  E. 
8,  88,  §  86,  of  a  claim  against  a  decedent's  estate,  was  sustained  by 
the  court  of  appeals  in  Larkins  v.  Maxon  (11  N,  T.  Civ,  Pro,  298), 
where  it  was  held  that  so  much  of  section  817  of  the  Code  of  P|(oced- 
ure  as  provided  for  the  recovery  of  disbursements  in  such  a  case  was 
not  appealed.  The  court  there  overrules  the  decision  in  Miller  «. 
Miller  (32  Hun,  481),  and  Daggett  v.  Mead  (11  AUb.  N.  C,  116)  to 
the  contrary,  and  approves  of  the  rulings  sustaining  the  right  to 
disbursements,  made  in  Erill  o.  Brounell  (10  JV.  T,  Civ.  Pro.  8), 
Sutton  V.  Newton  (7  Id.  333),  Hall  v.  Edmunds  (67  How,  Pr.  202), 
and  Overheiser  v.  Morehouse  (8  N.  T,  Civ.  Pro.  11). 

The  provision  of  section  817  of  the  Code  of  Procedure  referred  to 
is  as  follows  : 

''And  whenever  any  claim  against  a  deceased  person  shall  be  re- 
ferred, pursuant  to  the  provisions  of  the  Revised  Statutes,  the  pre- 
vailinr;  party  shall  be  entitled  to  recover  the  fees  of  referees  and 
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This  proceeding  being  a  special  proceeding,  sections  1885 
and  1836  of  the  present  Ck)de  do  not  apply  to  it,  as  these 
provisions  only  apply  to  actions.*    Being  special 
m    proceedings,  the  right  of  a  party  to  costs  independ- 
ent of  disbursements  is  to  be  determined  by  section 
3240  of  the  Code,  which  provides  that  costs  in  a  special 
proceeding  instituted  in  a  court  of  record,  or  upon  appeal 
in  such  proceeding,  taken  to  a  court  of  record  when  the 
costs  are  not  especially  regulated  by  this  act,  may  be  awai*ded 
to  any  party  in  the  discretion  of  the  court,  at  the  rates  al- 
lowed for  similar  services  in  an  action  brought  in  the  same 
court  or  on  appeal  from  judgment  taken  to  the  same  court, 
and  in  like  manner.  • 


■>M 


witnesses  and  other  necessary  disbursements,  to  be  taxed  accord- 
ing to  law," 

*So  decided  in  Denise  v.  Denise  (110  K  T.  562,  afTg  41  Run^  9)« 
where  the  court  of  appeals  says,  **  Section  1836  of  the  Code  of  Civil 
Procedure  has  reference  to  the  previous  section  1685,  which  speaks  of 
an  action  brought  against  an  executor  or  administrator  in  his  repre* 
sentative  capacity.  The  present  case  is  that  of  a  special  proceeding 
under  the  statute,  where  the  determination  of  the  matter  was  referred 
by  consent  of  both  parties,  and  is  not  controlled  by  section  1836.*' 

But  in  Hopkins  v.  Smith  (110  JV.  7:577,  revs'g  42  Hun,  442),  the 
court  of  appeals  says 

'*  The  Revised  Statutes,  under  which  the  reference  was  had,  pro- 
vide that  the  *  court  may  adjudge  costs  as  in  actions  against  execu- 
tors '  (2  R  8.  89,  §  37).  The  general  rule  governing  the  allowance 
of  costs  in  actions,  other  than  those  where  costs  are  in  the  discretion 
of  the  court,  is  prescribed  in  section  8228  of  the  Code  of  Civil  Pro- 
cedure. .  .  .  But  the  general  right  of  a  plaintiff  to  costs  on  the 
recovery  of  a  judgment  in  his  favor  in  an  action  against  an  executor 
or  administrator,  g^ven  by  section  3128,  is  qualified  by  sections  1835 
and  1886,  which  prohibit  an  allowance  of  costs  against  an  executor 
or  administrator  upon  the  recovery  of  a  money  judgment  by  the 
plaintiff  against  such  executor  or  administrator,  unless  the  claim 
against  the  estate  was  duly  presented  and  the  pajrment  thereof  was 
unreasonably  resisted  of  neglected,  or  the  defendant  refused  to  refer 
as  prescribed  by  law,  either  of  which  conditions  existing  the  court 
may,  in  its  discretion,  adjudge  costs  in  favor  of  the  plaintiff. 

''The  plaintiff  was  properly  denied  costs,  because  the  payment  of 
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It  appears  qaite  evident  that  while  these  are  instituted 
and  pro&ecuted  under  the  Revised  Statutes,  that  so  far  as  the 

the  claim  was  not  UDreasonably  resisted,  and  it  was  referred  by  the 
agreement  of  both  parties  under  the  statute/* 

In  Hauxhuret  o.  Ritch  (119  iV.  Y,  621),  which  was  an  appeal  from 
a  judgment  rendered  upon  the  reference  under  the  statute  of  a  claim 
against  a  decedent's  estate,  the  court  said  that  the  allowance  of  costs 
was  in  the  discretion  of  the  court. 

In  Agar  «.  Tibbetts  (18  If,  T.  Civ.  Pro.  888),  the  general  term  of 
the  supreme  court  in  the  fifth  department,  says  : 

'*  The  Revised  Statutes  provide  for  costs  in  this  proceeding  as  in 
actions  against  executors  (2  B,  8.  89,  §  87).  This  provision  is 
qualified  in  respect  as  to  the  award  of  costs  to  the  plaintiff,  by  sec- 
tions 1835  and  1886  of  the  Code  of  Civil  Procedure,  but  those  sections 
have  no  reference  to  the  question  of  costs  in  favor  of  the  defendant. 
The  proceeding  is  not  within  the  provisions  of  section  8240  of  the  - 
Code,  and  the  award  of  costs  is  not  in  the  discretion  of  the  court. 
The  right  of  costs  of  the  defendant  in  such  proceedings  is  regulated 
by  section  8229.  The  correctness  of  all  these  propositions  is  recog- 
nized in  the  case  of  Hopkins  «.  Lott  (111  JV.  F.  577).  We  are  jus- 
tified, therefore,  in  treating  the  question  in  this  case  as  if  they  arose 
in  *  an  action  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only.'" 

In  Hendricks  «.  Isaacs  (52  Bun,  100)  the  general  term  of  the 
supreme  court  in  the  first  department  says  (per  Van  Bbunt,  P.J.) : 

^'  The  right  to  costs  seems  to  be  governed  by  the  provisions  of  the 
Revised  Statutes,  which  provides  that  in  these  proceedings  the  court 
may  adjudge  costs  as  in  action  against  executors.  Were  it  not  for 
the  decision  of  the  court  of  appeals  in  the  case  of  Denise  o.  Denise, 
(110  iV.  Y.  562),  we  would  be  of  the  opinion  that  costs  in  such  pro- 
ceedings were  regulated  by  the  provisions  of  sections  1885  and  1886 
of  the  Code.  But  in  that  case  it  is  distinctly  held  that,  as  these  pro- 
ceedings are  special  proceedings  under  the  statute,  they  are  not  con- 
trolled by  the  provisions  of  sections  1885  and  1886,  and  that  the 
court  may  award  costs,  although  the  conditions  precedent  to  the  right 
of  the  court  to  award  costs  in  an  action,  as  required  by  section  1886, 
are  absent. 

<<In  order,  therefore,  to  enable  the  court  to  award  costs,  no  cer- 
tificate of  the  judge  or  referee  before,  whom  the  trial  took  place  was 
necessary.  It  also  follows  that  costs  in  an  action  and  costs  of  an  ac- 
tion cannot  be  allowed  by  the  court,  and  all  that  the  court  can,  in 
the  first  instance,  adjudge  by  way  of  costs  is  the  payment 'of  the 
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question  of  the  allowance  of  costs  other  than  dis- 
U]  biirsements,  either  for  or  against  an  execator  or  ad- 
ministrator is  concerned,  it  is  one  entirely  'within  the 
discretion  of  the  court ;  and  the  amounts  to  be  recovered^ 
if  allowed,  are  those  defined  in  the  above  section  of  the  Code, 
and  includes  statutory  compensation  as  well  as  disburse- 
ments. 

The  provision  of  the  Code  defining  a  special  proceed- 

[s]    ing  is  sufficiently  broad  to  include  every  possible 

c  case  coming  within  the  same,  whether  the  right  of 

the  parties  is  created  by  the  Revised  Statutes  or  the 

Code  itself. 

By  the  Revised  Statutes  the  allowance  of  costs  in  these 
proceedings  is  left  in  the  discretion  of  the  court.     By  section 
317,  above  quoted,  referee's  fees,  witness  fees,  attd 
[6]     other  disbursements  are  awarded  the  successful  party, 
as  a  matter  of  course,  without  the  intervention  of  the 
court.     But  this  provision  does  not  deprive  the  court  in  a 
proper  case  of  power  to  award  costs  in  addition  to  such  dis- 
bursements (Hawxhurst  v.  Ritcl),  (119  JV.  Y.  621).    By  the 
provision  of  the  Code  (§  3240,  above  quoted),  in  special  pro- 
ceedings the  same  discretion  as  by  the  Eevised  Statutes  is 
delegated,  and  that  part  of  the  provision  of  the  Code  which 
defines  the  costs  when  allowed  also  fixes  the  amount. 

The  rate  of  compensation  as  to  costs  is  to  be  de- 
[7]    termined  by  the  statute  in  force,  fixing  the  same  at 
the  time  the  proceedings  are  determined  (Super- 
visors of  Onondaga  County  v.  Briggs,  3  Denio^  173). 

The  conflict  in  the  numerous  decisions  upon  the  qnes* 

tion  of  costs  in  special  proceedings  of  this  kind  can  not  be 

easily  reconciled.     Thus  in  Lewis  v.  Plow  (14  How. 

18]     Pr.  580),  Munson  v.  Howell  (20  Id.  59),  Boyd  v. 

Biglow  (14  Id.  511),  Radley  v,  Fisher  (24  Id.  404), 

referee's  fees  and  other  disbursements  necessarily  incurred.  The 
court,  therefore,  in  the  award  of  costs,  should  have  limited  itself  to 
the  award  of  such  referee's  fees  and  disbursements,  and  had  no 
power  to  grant  an  extra  allowance.^ 


262  CIVIL  PROCEDURE  REPORTS. 
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Hallook  9.  BaooD. 

(each  decisions  of  tiie  general  term,  and  eacli  made  after 
the  amendment  to  tlie  Code  in  1851,  which  gave  referee's 
fees  and  disbursements  to  the  successful  party  on  a  refer- 
ence of  a  disputed  claim),  it  is  held  that  the  court  may 
allow  costs  as  in  an  action. 

In  Overheiser  v,  Morehouse  (8  Jf.  Y.  Civ.  Pro.  11),  it 

is  held  that  the  question  of  costs  is  controlled  by 

[9]     sections  1835   and  1836  of  the   code;  a  mistaken 

application  as  above  suggested,  since  those  sections 

relate  exclusively  to  an  action  while  this  is  a  special  pro^ 

oeeding. 

In  Sutton  V.  Newton  (7  iT.  Y.  Civ.  Pro.  333),*  it  is 

held  as  stated  that  sections  1835  and  1836  do  not 

[10]     apply  to  the  case,  and  that  as  a  matter  of  right,  the 

prevailing  party  is  entitled  to  the  referee's  fees  and 

disbursements. 

The  case  of  Denise  v.  Denise,  {8upra\  does  not  seem 
to  me  to  dispose  of  the  question,  since  the  right  of 
[iij     the  court  to  award  costs  as  in  a  special  proceeding 
was  not  considered  in  the  case,  as  assumed  by  the 
court  in  the    case  of  Blankman   v.  KcQueen  (19  ^.   Y. 
Civ.  Pro.  290),t  and  upon  the  strength  of  which  the  de- 
cision in  that  case  rests. 

Kegarding  this,  then,  as  a  special  proceeding,  I  think, 

upon  the  application    for  confirmation  of  the  ref- 

[18]     eree's  report,   the  court  has  the  power  to  award 

costs  to  the  successful  party  under  section  3240  of 

*  The  special  term  decision  here  referred  to  was  reversed  by  the 
general  term  (see  11  ^.  Y,  Civ.  Pro,  301,  note)f  and  the  general  term 
decision  was  overruled  in  Larklns  v,  Maxon  (11  ilT.  T.  Civ.  Pro, 
298),  by  the  court  of  appeals. 

t  In  Blankman  v,  McQueen,  the  general  term  of  the  supreme  court 
in  the  fifth  department  held  that  the  only  costs  recoverable  on  a 
reference  under  the  statute  of  a  claim  against  a  decedent^s  estate 
were  the  costs  referred  to  in  the  Revised  Statutes,  and  that  those 
costs  were  '<  disbursements  and  not  necessarily  the  allowance  pro- 
vided  for  in  the  fee  bill  in  respect  to  actions.'* 
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the  Code,  and  that  the  costs  so  awarded  are  those  given  in 
an  action  for  similar  services. 

If  right  in  the  foregoing,  it  follows,  the  court  having 
awarded  the  plaintifE  costs,  that  the  items  objected  to  were 
properly  taxed. 

The  motion  for  retaxation  should  be  denied,  and  with- 
out costs. 


LAWEENOEVILLE  CLEMENT  CO.,  Appellant,  v. 
PABKEB  et  al,y  Bespondents. 

\ 

SUPBEME  COUBT,  SECOND  DePABTMENT,  GeNEBAL  TeBM  ; 

July,  1891. 
§§  1022, 1023. 

S^ndingg — refusals  of  requests  to  find  how  made^^^fktsdl  to  find  not 
equiedlent  to  finding  to  oontTary — Fraudulent  eou'teyanee — considr 
eraition — mcrtgage  to  cashier  of  hank  for  its  hen^fU, 

Where  real  estate  worth  $50,000  was  conveyed  by  the  owner  thereof 
to  his  son,  subject  to  a  mortgage  for  $10,000,  in  consideration  of 
the  release  by  the  grantor's  wife  of  her  dower  therein,  of  the 
release  of  claims  against  the  grantor  aggregating  $17,804,  and 
of  the  execution  by  the  grantee  of  a  mortgage  thereon  for 
$30,000  to  secure  an  indebtedness  of  that  amount  owing  by  the 
grantor, — Held,  in  a  creditor's  suit  to  set  aside  the  deed  as 
fraudulent,  that  the  trial  justice  was  justified  in  holding  that 
there  was  no  intent  to  hinder,  delay,  or  defraud  the  creditors  of 
th<^  grantor  in  making  the  conveyance. 

In  such  a  case  the  admission  in  evidence  of  a  release,  executed  after 
the  action  was  commenced,  did  no  harm  where  it  appeared  that 
it  was  executed  in  pursuance  of  a  previous  oral  agreement,  the 
making  of  which  was  one  of  the  questions  in  issue. 

Where  in  pursuance  of  a  previous  Jxma  Hde  arrangement  between  a 
bank  and  one  actually  owing  it,  and  with  its  privity  and  consent 
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a  mortgage  was  made  by  a  grantee  of  the  debtor  to  the  cashier 
of  the  bank  to  secure  such  indebtedness, — Bdd^  that  the  mort> 
gage  was  a  valid  security  in  favor  of  the  oank. 

Price  V.  Brown  (98  K  F.  388),  followed. 

The  refusal  of  a  judge  before  whom  an  issue  of  fact  was  tried  without 
a  jury,  in  a  single  sentence,  to  find  all  of  several  requests  to  find, 
is  a  refusal  of  each  request  singly,  and  his  decision  will  not  be 
interfered  with  on  appeal  merely  because  he  did  not  note  his 
refusal  to  find  against  the  margin  of  each  of  the  several  requests. 

A  refusal  to  make  a  finding  of  fact  is  not  a  finding  of  the  contrary. 
It  may  be  made  because  the  fact  has  already  been  found  or  is 
immaterial.  The  justice  is  not  bound  to  state  his  reasons  for 
the  refusal,  but  it  is  suflicient  if  his  refusal  may  be  fairly  justi* 
fied  in  any  view  of  the  case. 

(Decided  July  2. 1891.) 


Appeal  by  plaintiff  from  a  jadgment  of  the  special 
term  in  favor  of  the  defendant* 

The  action  was  brought  by  the  plaintiff  as  a  judgment 
creditor  of  the  defendant,  S.  Weber  Parker,  to  set  aside 
two  deeds  of  real  property  executed  and  delivered  by 
him  to  his  son,  Charles  Warren  Parker,  on  the  ground 
that  they  were  made  to  hinder,  delay,  and  defraud  the 
plaintiff. 

The  property  in  question  consists  of  about  382  acres 
of  land,  at  Mamaroneck,  Westchester  County,  New  York, 
worth  about  $50,000.  At  the  time  of  the  conveyance  it 
was  subject  to  a  mortgage  for  $10,000. 

The  conveyance,  it  appeared,  was  made  in  pursuance 
of  an  agreement  between  the  defendants  Parker  that  the 
father,  S.  Weber  Parker,  should  convey  the  land  to  the 
son,  Charles  Warren  Parker,  upon  his  arriving  at  full 
age.  The  land  was  taken  subject  to  the  mortgage  and 
as  a  consideration  for  the  conveyance,  the  grantov's  wife 
released  her  dower  in  the  premises  and  gave  up  notes 
held  by  her  and  made  by  him  amounting  to  $3054 ;  the 
grantee  released  a  claim  for  $4250  previously  advanced 
by  him  to  his  father,  being  the  proceeds  of  the  sale  of 
certain  horses  belonging  to  the  grantee;  the  grantee's 
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grandfather  also  verbally  released  a  claim  of  $10,000  he 
had  against  the  grantor,  and  after  the  commencement  of 
this  action  put  the  release  in  writing.  It  also  appeared 
that  after  the  conveyance  the  grantee,  in  pursuance  of  an 
arrangement  previonsly  made,  executed  and  delivered  a 
mortgage  for  $30,000  to  one  Burns,  who  was  cashier  of 
the  American  Exchange  Bank  to  secure  an  indebtedness  of 
his  grantor  to  the  bank  to  that  amount,  which  mortgage 
s&id  Burns  assigned  to  the  bank. 

The  action  was  tried  before  the  court  at  special  term 
and  in  its  decision  it  was  found  that  the  conveyance  from 
S.  Weber  Parker  to  Charles  Warren  Parker  was  not 
made  to  hinder,  delay,  or  defraud  creditors,  and  was 
valid ;  that  mortgage  given  by  Charles  Warren  Parker 
to  Burn  was  valid  and  belonged  to  the  bank.  The  plain- 
tiff presented  numerous  requests  to  find,  at  the  end  of 
which  the  court  noted  V  all  refused,"  but  did  not  in  any 
other  way  indicate  that  they  were  refused.  Judgment 
was  entered  in  favor  of  the  defendants,  and  the  plaintiff 
took  this  appeal. 

William  H.  Amoux^  for  plaintiff,  appellant. 

B,  Doran  KtHiany  for  defendant,  S.  Weber  Parker, 
respondent. 

Wilson  jBrotvtiy  Jr.,  for  defendant,  Charles  Warren 
Parker,  respondent. 

Michad  H.  Cardozo^  tor  defendant,  Edward  Bums,  re- 
spondent. 

Pratt,  J. — ^We  think  the  evidence  in  this  case  justi- 
fied the  learned  trial  judge  in  his  conclusion  that  there 
was  no  intent  to  hinder,  delay,  or  defraud,  S.  W.  Parker's 
creditors  by  any  party. 

There  were  divers  claims  against  S.  W.  Parker,  which 
were  leased  in  consideration  of  his  conveyance  to  C.  W. 
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Parker,  and  the  latter,  as  another  element  of  the  con- 
sideration, gave  his  bond  for  $30,000,  and  his  mortgage 
to  Burns  covering  the  premises,  to  secure  this  $30,000^ 
which  the  grantor  actually  owed  to  the  American  Ex* 
change  Bank,  of  which  Bums  was  cashier.  Bums  ac- 
cepted this  mortgage  for  the  bank,  with  its  privity  and 
accord,  pursuant  to  a  previous  bona  fde  arrangement 
made  between  it  and  the  Parkers. 

We  see  no  di^culty  in  recognizing  this  mortgage  a& 
a  v&lid  security  in  favor  of  the  bank,  though  it  was  given 
to  Bums  in  his  own  name.  Price  v.  Brown  (98  N.  T.  388)^ 
was  a  case  where  a  mortgage  was  given  to  a  mortgagee 
for  $50,000,  of  which  $5,000  was  for  the  benefit  of  an- 
other, and  the  court  enforced  the  implied  trust,  although 
it  was  made  out  wholly  by  parol  prooi  At  all  events,, 
we  fail  to  see  how  this  question  concerns  the  plaintiff. 
It  was  not  harmed  in  any  way.  There  was  a  $30,000 
debt  to  the  bank  by  the  elder  Parker,  which  had  been 
secured  by  his  grantee  pursuant  to  a  previous  howxfidt 
agreement. 

We  are  not  disposed  to  interfere  with  this  decision 
because  the  trial  judge  refused  all  of  the  plaintiff's  re- 
quests or  propositions  of  fact,  in  a  single  sentence  in- 
stead of  marking  his  refusal  against  the  margin  of  each 
one  singly.  That  was  a  refusal  of  each  singly.  If  any 
refusal  was  erroneous,  the  error  may  be  pointed  out  and 
is  available  for  plaintiff  quite  as  certainly  under  this* 
form  of  refusal  as  if  the  trial  judge  had  dealt  with  each 
one  separately.  But  no  such  error  has  been  pointed 
out 

The  proposition  that  the  findings  are  inconsistent 
is  too  f ancif  id  to  be  real.  It  is  based  on  theory  j  indeed,, 
it  is  plainly  argued  as  a  general  proposition  that  the 
legal  effect  of  a  refusal  to  find  is  to  find  the  contrary. 
We  cannot  assent  to  this  proposition.  A  judge  may 
properly  refuse  a  pmoposition  because  the  fact  has  been 
already  found,  either  upon  the  adversary's  propositions 
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or  in  the  decision  itself.  There  is  no  inconsistency  on 
such  a  record.  So,  too,  it  may  be  refused  because  it 
was  immaterial.  The  trial  judge  is  not  bound  to  state 
the  reasons  for  a  refusal.  It  is  enough  if  his  refusal 
may  be  fairly  justified  in  any  view  of  the  case.  . 

We  have  examined  the  exceptions  to  the  judge's  rul- 
ings during  the  trial,  and  see  no  occasion  to  question 
their  propriety.  The  admission  of  the  Warren  release^ 
although  executed  after  the  suit  was  commenced,  did 
no  harm.  The  bargain  had  been  previously  made 
that  Warren  would  release  S.  W.  Parker  if  he  would 
convey  to  C.  W.  Parker,  and  the  grantor  was,  in  law, 
released  the  moment  he  accepted  the  offer  by  making 
the  conveyance.  The  writing  was  merely  a  performance 
of  the  oral  agreement.  The  real  question  was  ^v^hether 
or  not  the  oral  bargain  was  in  fact  made,  and  that  is 
covered%y  the  finding  that  it  was  made,  and  that  there 
was  no  fraudulent  intent.  Nor  do  we  find  any  mat- 
ter which  seems  to  be  worthy  of  serious  consideration 
in  the  refusal  to  strike  out  a  part  of  S.  W.  Parker's  an- 
swer. The  facts  were  all  developed  so  that,  even  if  there 
was  any  technical  misstatement,  it  was  corrected. 

The  other  aUeged  errors  concerning  which  complaint 
is  made  have  been  already  incidentally  considered. 

The  judgment  must  be  a£Girmed  with  costs  to  each 
respondent. 


Babnard  P.J.9  concurred. 
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METROPOLITAN  ADDRESSING  AND  MAILING 
CO.  V.  GOODENOUGH,  et  at. 

Superior  Court  of  the  City  of  New  York,  Special  Term  ; 
August,  1891. 

§  3247. 
CogU-^when  penon  hen^ficiaUy  interested  in  aeti&n  Uatiefar. 

TThere  one  V.  A.  brought  an  action  in  a  corporate  name  in  which  be 
did  business,  and  alleged  in  the  complaint  that  the  plaintiff  was 
a  corporation,  and  the  defendants,  after  the  action  had  termi- 
nated in  their  fayor,  discovered  that  the  plaintiff  was  not  a 
corporation,  and  that  Y.  A.  was  the  promoter  of  the  suit, — ffddf 
that  y.  A.  should  be  charged  with  the  costs  of  the  action  as  a 
person  beneficially  interested  therein,  and  also  as  the  wrongful 
promoter  of  the  action  ;  that  the  judgment,  being  exclusively 
for  costs,  belonged  to  the  attorneys,  and,  therefore,  the  objection 
that  the  order  asked  for  was  one  directing  that  the  costs  be  paid 
to  the  attorneys,  was  not  well  taken. 

In  such  case,  an  objection  that  the  motion  is  premature,  because  no 
execution  had  been  issued  and  returned  unsatisfied,  is  unavailing, 
since  the  plaintiff  is  not  a  legal  entity,  and  incapable  of  owing 
property,  and,  therefore,  the  issuing  of  an  execution  would  be 
an  idle  ceremony,  the  forms  of  which  are  never  required  where 
they  would  prove  nugatory  and  result  in  nothing. 

{Decided  August  24,  1891.) 

Motion  by  the  defendants  for  an  order  directing  Her- 
bert D.  Van  Auken  to  pay  to  the  defendants'  attorneys 
the  costs  awarded  the  defendants  in  this  action  on  the 
ground  that  said  Herbert  D.  Van  Auken  is  the  person 
beneficially  interested  in  the  cause  of  action,  and  the 
wrongful  promoter  of  the  action. 
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This  action  was  commenced  on  September  28,1888^ 
to  set  aside  an  assignment  made  by  the  firm  of  Good- 
enough  &  Woglom  to  the  defendant  Jones  for  the  bene- 
fit of  their  creditors.  The  action  was  brought  in  the 
name  of  the  "Metropolitan  Addressing  &  Mailing  Co./' 
and  was  founded  upon  a  judgment  recovered  in  the  city 
court  of  New  York  under  said  name  against  said  Gk>od- 
enough  &  Woglom  and  one  William  Harris.  The  com- 
plaint in  the  city  court  action,  and  also  the  complaint  in 
this  action,  alleged  that  the  plaintiff  was  a  ''  domestic 
corporation  doing  business  as  such  in  the  city  of  New 
York  under  the  name  of  the  Metropolitan  Addressing 
&  Mailing  Co."  The  complaint  in  the  city  court  action 
was  verified  by  Herbert  D.  Van  Auken,  who  states  in 
his  said  verification  that  "  he  is  the  president  and  treas* 
urer  of  the  plaintiff  herein."  The  complaint  in  this 
action  was  verified  by  the  plaintiff's  attorney.  The  de- 
fendants, Jones  and  Goodenough,  duly  appeared  in  this 
action  and  answered,  and  the  issues  raised  thereby  was 
thereafter  tried,  and  resulted  in  a  judgment  dismissing 
the  plaintiff's  complaint. 

On  January  29, 1891,  judgment  was  entered  in  this 
action  in  favor  of  the  defendants  Goodenough  &  Jones, 
against  the  nominal  plaintiff,  The  Metropolitan  Address- 
ing *  &  Mailing  Company,  for  $114.10  costs.  Nothing 
further  was  done  in  the  action  until  the  making  of  the 
present  motion. 

In  support  of  the  motion  the  defendants  presented 
affidavits  showing  that  they  did  not  know  that  the  plain- 
tiff was  not  a  corporation  until  Herbert  D.  Van  Auken 
informed  them  of  that  fact  on  August  14, 1891,  and  at 
their  request  made  an  afiSidavit  in  which  he  said  "  that 
he  was  a  member  of  the  firm  known  as  the  Metropolitan 
Addressing  &  Mailing  Co.;  that  the  Metropolitan  Ad- 
dressing &  Mailing  Co.  is  not  a  corporation  but  a  co- 
partnership." In  this  affidavit  said  Herbert  D.  Van 
Auken  denied  that  he  authorized  the  bringing  of  this 
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action  and  the  defendant's  attorneys  to  show  that  he 
had  done  so,  submitted  the  verified  complaint  in  the  ac- 
tion in  the  city  court;  the  written  contract  authorizing 
the  plaintiff's  attorney  of  record  **  to  take  and  bring  the 
proper  proceedings  and  actions/*  to  collect  the  claim  in 
suit  signed  "  Herbert  D.  Van  Auken,  president  Mei  A« 
&  M.  Co.,  35  Frankfort  Street,  N.  T.  City,"  and  a  letter 
from  said  Herbert  D.  Van  Auken  to  said  attorney  dated 
August  7,  1889  (nearly  one  year  after  this  action  was 
commenced),  in  which  he  said,  ''Will  you  hare  the  kind- 
ness to  let  me  know  if  there  is  anything  new  in  my  case  ?" 
On  the  argument  the  motion  was  opposed  on  the 
ground  that  the  notice  of  motion  asked  for  an  order  di- 
recting that  the  costs  be  paid  to  the  defendants'  attor- 
neys, and  that  no  execution  had  been  issued  against  the 
nominal  plaintifil 

H.  Huffman  Broume  ( tViUiam  Clark  Boe^  attorney  for 
defendant  Jones ;  and  II.  Huffman  Brovme^  attorney  for 
defendant  Goodenough),  for  defendants  and  motion. 

The  mere  fact  that  Herbert  D.  Van  Auken  was  bene- 
ficially interested  in  the  action  made  him  liable  for  costs 
{Code  Civa  Pro.  3247;  Slauson  v.  Watkins,  95  N.  T. 
369  ;  Warring  v.  Barrett,  2  Cow,  460  ;  Winants  v.  Blanch- 
ard,  12  St.  Bep.  384;  Giles  v.  Halbert,  12  N.  T.  382 ;  Mil- 
ler  V.  Franklin,  20  Wend.  630).  The  fact  that  the  plain- 
tiff in  this  action  is  a  fictitious  and  imaginary  corpora- 
tion cannot  and  does  not  change  the  rule.  The  reason 
for  the  rule  and  the  wrong  to  be  righted  is  the  same  in 
one  case  as  in  another.  The  ground  of  the  liability  is 
the  beneficial  interest ;  the  fact  that  the  one  sought  to 
be  charged  prosecuted  the  action;  the  fact  that  the 
amount  of  the  judgment,  if  plaintiff  had  succeeded,  would 
have  belonged  in  whole  or  in  part  to  him.  .  .  .  The 
wrongful  promoter  of  an  action  has  always  been  held 
liable  for  the  costs  of  it    The  liability  exists  independent 
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of  any  statnte  (Baptist  Society  of  Willett  v.  Loomis,  49 
JSun,  419> 

Hdtoard  E.  Van  Auhen^  for  Herbert  D.  Van  Auken, 
opposed. 

McAdah,  J. — The  proofs  show  that  Herbert  D.  Van 
Auken  was  the  promoter  of  the  suits  brought.  He  signed 
the  contract  under  which  they  were  commenced,  and  in 
exhibit  "  0  "  he  refers  to  them  as  "  my  "  (his)  case.  The 
action  was  wrongfully  commenced  in  the  name  of  the 
"Metropolitan  Addressing '  and  Mailing  Co."  on  the 
theory  that  it  was  a  corporation.  It  was,  in  fact,  the 
name  under  which  Van  Auken  did  business,  a  feature 
not  discovered  by  the  defendants  until  long  after  the 
action  terminated  in  their  favor,  with  $114.10  costs. 

These  circumstances  show  that  Van  Auken  ^^s  "  ben- 
eficially interested  "  in  the  action  within  the  meaning  of 
section  3247  of  the  Code,  and  therefore  liable  for  the 
costs  to  the  same  extent  as  if  he  had  been  the  plaintiff 
of  record  (Slauson  v.  Watkin,  95  N.  T.  369 ;  Warring 
V.  Barrett,  2  Cow.  460 ;  Winants  v.  Blanchard,  12  St  Bep. 
384;  Giles  v.  Halbert,  12  N.  Y.  32;  Miller  v.  Franklin, 
20  Id.  630 ;  Pendleton  v.  Johnston,  N.  Y.  L.  J.,  June  12, 
1891.)*  If  the  nominal  plaintiff  had  succeeded,  the  fruits 
of  the  recovery  would  have  gone  to  Van  Auken,  and  he 
is  personally  chargeable  with  the  costs  under  the  Code 
provision  cited,  as  well  as  upon  the  further  ground  that 
he  was  the  wrongful  promoter  of  the  action  (Baptist 
Soc.  of  Willett  V.  Loomis,  49  Huuy  415).  The  judgment, 
being  exclusively  for  costs,  belongs  to  the  attorney  (Mar- 
shall V.  Meech,  51  N.  Y.  140). 

The  objection  that  the  motion  is  premature,  because 
no  execution  has  been  issued  and  returned  unsatisfied 
{Perrigo  v.  Dowdall,  25  Hun^  234)  is  unavailing,  because 
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the  proofs  show  that  the  plaintiff  is  not  a  legal  entity^ 
and  incapable  of  owning  pro^rtj,  hence  the  issuing  of 
an  execntiou  would  be  idle  ceremony,  the  forms  of  which 
are  never  required  where  they  would  prove  nugatory 
and  result  in  nothing. 

Motion  to  charge  Van  Auken  with  the  costs,  granted^ 


PENDLETON'i;.  JOHNSON. 

SlTFEBIOB  COUBT  OF  THE  CiTT  OP  NeW  TOBK,  SpECIAL  TEBM  ; 

June,  1891. 
§  3247. 

Coit$-~lidbilUy  of  one  owning  eaute  of  aeUan/or* 

• 

Where  a  non-resident  of  ibis  state  assigned  a  demand  to  a  resident 
of  this  state  for  the  purpose  of  avoiding  the  necessity  of  giving 
security  for  costs  and  the  assignee  brought  an  action  on  the 
demand  on  which  he  was  defeated,— .Sslct,  that  while  the  legal 
title  to  the  claim  was  in  the  plaintiff  for  the  purpose  of  the  prose- 
cution, the  equitable  and  beneficial  interest  remained  in  the  as- 
signor, and  he  was  chargeable  with  costs  of  the  action ;  that  the 
return  of  an  execution  issued  against  property  of  the  assignee 
unsatisfied  was  suflicient  evidence  of  inability  to  collect  from 
him,  and  a  motion  to  charge  the  assignor  with  costs  should  be 
granted. 

{Bedded  June  11,  1891.) 

Motion  by  the  defendant  that  A.  Edward  Woodruff 
be  directed  to  pay  two  judgments  for  costs  recovered  by 
the  defendant  in  this  action  on  the  ground  that  he  was 
beneficially  interested  in  the  cause  of  action. 
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This  action  was  brought  by  James  F.  Pendleton 
against  the  defendant  to  recover  $1,000  on  a  claim  for 
professional  services  as  an  attorney  alleged  to  have  been 
rendered  the  defendant  by  A.  Edward  Woodruff  and  by 
him  assigned  to  the  plaintiff.  The  action  was  com- 
menced on  June  14,  1888,  issue  was  joined  on  June 
16, 1888,  and  the  case  was  tried  before  Hon.  P.  Henby 
DuGBO  and  a  jury  on  July  12  and  13, 1890,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  six  cents. 

A  motion  to  set  aside  this  verdict  was  made  on  June 
24,  1890,  and  denied  by  an  order  entered  on  July  7, 
1890,  with  $10  costs,  and  with  leave  to  renew.  Costs  of 
the  action  were  thereafter  duly  taxed,  and  judgment  en- 
tered in  favor  of  the  plaintiff  on  July  10, 1890,  for  $134.94. 
Thereafter  this  judgment  was  amended  nunc  pro  tunc 
by  deducting  therefrom  the  six  cents  which  has  been 
awarded  the  defendant  by  the  jury.  Execution  was 
issued  on  this  judgment  on  September  4, 1890,  and  there- 
after returned  wholly  unsatisfied. 

A  motion  to  set  aside  the  verdict  and  for  a  new  trial 
on  the  ground  of  surprise  and  of  newly-discovered  evi- 
dence was  made  November  10, 1890,  and  denied  by  an 
order  made  November  11, 1890.  Thereafter  an  appeal 
duly  taken  by  the  plaintiff  from  said  judgment  was  sub- 
mitted to  the  general  term,  and  on  May  4,  1891,  a  de- 
cision was  handed  down  affirming  said  judgment.  An 
order  was  entered  to  that  effect  on  May  11, 1891 ;  and 
judgment  was  entered  for  $147.17  costs  of  the  appeal, 
in  favor  of  the  plaintiff  and  against  the  defendant  on 
May  14,  1891,  and  an  execution  thereon  was  issued 
against  the  plaintiff's  property  on  May  16, 1891. 

Upon  the  trial  of  the  case  before  Mr.  Justice  Dugro, 
A.  Edward  Woodruff,  who  appeared  as  attorney  for  the 
plaintiff,  was  examined  as  a  witness  for  the  plaintiff  and 
testified  among  other  things,  as  follows : 

^'Q.  When  was  this  assignment  executed  (handing 
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witness  assignment  of  the  claim  made  by  him  to  plain- 
tiff)? 

**'  A.  The  day  it  bears  date,  my  recollection  is,  the 
'  2d  day  of  June,  1888 ;  I  have  no  donbt  that  it  was  exe- 
cuted on  that  date. 

**  Q.  The  assignment  does  not  state  any  considera- 
tion, does  it,  for  the  transfer  of  that  claim  ? 

"  A.  For  value  received. 

"Q.  That  is  all  it  says? 

**  A.  Yes,  sir,  it  did  not  state  what  the  consideration 
was,  it  is  under  seaL 

'*  Q.  You  knew  enough  to  put  a  seal  on  ? 

*'  A.  Yes,  sir,  I  knew  it  would  make  Mr.  Pendleton 
the  owner  of  the  claim,  it  would  make  it  legaL 

•  "  Q.  Would  it  be  legal  without  the  seal  ? 

"  A.  I  don't  know  why  it  wouldn't  be  without  a  seal 
I  wished  Mr.  Pendleton  to  hold  the  legal  title. 

'<  Q.  What  distinction  do  you  make  between  legal 
title  in  this  regard  and  any  other  title  ? 

''  A«  I  don't  know  as  there  is — there  is  an  expression 

*  legal  title'  which,  to  my  mind,  conveys  idea  that  he  has 
an  absolute  title. 

"  Q.  He  took  legal  titie  and  you  retained  actual  title  ? 

"  A.  No. 

**  Q.  You  retained  nothing? 

**A.  Nothing. 

*'  Q.  This  claim  is  absolutely  his  ? 

"A.  As  I  understand-under  Sheridan  v.  The  Mayor, 
it  put  legal  title  in  him. 

"  Q.  In  other  words,  you  had  no  interest  in  it  at  all  ? 

*'  A.  I  don't  say  that  at  all :  not  unless  Mr.  Pendleton 
died  and  some  one  should  act  differentiy  from  what  Mr. 
Pendleton  would. 

"  Q.  So  you  had  a  contingent  interest  dependent 
upon  the  life  of  Mr.  Pendleton  ? 

"  A.  Well,  I  should  think  very  likely. 
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"  Q.  Ton  are  the  attorney  of  record  for  Mr.  Fendle* 
ton? 

"A.  lam. 

''  Q.  Is  that  Mr.  Pendleton  in  your  office  ? 

"  A.  He  is  in  the  same  office,  yes,  sir,  with  me.^^ 

Proceedings  supplementary  to  execution  was  insti- 
tuted by  the  defendant  against  the  plaintiff,  and  the 
plaintiff  was  examined  therein,  and  u^on  his  exainina- 
•  tion  said  among  other  things : 

"  This  action  was  brought  by  me  for  professional  ser- 
vices of  one  A.  Edward  Woodruff,  an  attorney,  the  claim 
being  assigned  to  me.  I  don't  remember  what  the  con- 
sideration was ;  it  was  in  writing  and  under  seal.  Mr, 
"Woodruff  has  an  office  at  120  Broadway.  I  have  na 
direct  interest  in  claim  sued  for  against  Johnson  herein. 
I  hold  a  legal  title  to  the  claim.  The  reason  why  this 
claim  was  assigned  to  me  is,  firstly,  Mr.  Woodruff  is  a 
non-resident  of  this  state,  and,  secondly,  he  did  not  want 
to  appear  as  plaintiff  in  a  suit  of  a  former  client ;  he  did 
not  like  the  appearance  of  it." 

A.  Edward  Woodruff  was  also  examined  in  said  pro- 
ceedings, and  among  other  things  testified  as  follows  : 

"  Q.  Where  do  you  reside  ? 

"  A.  At  Rahway,  New  Jersey. 

"  Q.  How  long  have  you  lived  there  ? 

"  A.  Over  44  years,  as  I  was  bom  there. 

"  Q.  What  is  your  business  ? 

*'  A.  I  am  a  lawyer  in  this  city  ;  having  my  office  at 
120  Broadway. 

"  Q.  Ton  rendered  professional  services  to  defendant 
Alexander  Johnson,  for  which  this  action  was  brought? 

"A.  Idid.  .  .  . 

"  Q.  Do  you  owe  Mr.  Pendleton,  the  defendant  here* 
in,  any  money  ? 

"A.  No." 

After  the  affirmance  of  the  judgment  by  the  general 
term  this  motion  was   made  by  the  defendant  for  an 
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order  directing  A.  Edward  Woodruff  as  the  person 
beneficially  interested  in  the  cause  of  action  herein,  to 
pay  to  the  attorney  for  the  defendant  the  judgment  en- 
tered July  10,  1890»  for  $134.88  costs,  and  the  judgment 
entered  May  14, 1891,  for  $147.17  costs,  with  the  interest 
thereon. 

In  support  of  the  motion  the  defendant's  attorney 
presented  affidavits  which,  besides  setting  forth  the  facts 
abeady  stated,  alleged  that  the  plaintiff  had  said  that 
he  had  no  interest  in  the  claim,  but  that  the  proceeds 
thereof  belonged  to  said  A,  Edward  Woodruff.  The 
making  of  this  statement  was  denied  by  the  plaintiff  in 
an  affidavit  submitted  by  A-  Edward  Woodruff,  in  oppo- 
sition to  the  motion. 

David  Leventrittf  for  defendant,  and  motion. 

James  F.  Pendleton^  for  A.  Edward  Woodruff,  op- 
posed. 

McAbam,  J. — The  proofs  are  convincing  that  as  the 
assignor  resided  in  New  Jersey  he  assigned  his  demand 
to  the  plaintiff,  a  resident  of  New  York,  to  avoid  the 
necessity  of  giving  security  for  costs — that  while  the 
legal  title  to  the  claim  was  put  in  the  plaintiff  to  answer 
the  purposes  of  the  prosecution  (Sheridan  v.  Mayor,  68 
N.  Y.  30),  the  equitable  and  beneficial  interest  remained 
in  the  assignor,  and  he  is  chargeable  with  the  costs  under 
sec.  3247  of  the  Code  (Slauson  v.  Watkins,  46  Super.  Gt. 
[J.  &  S.']  172;  Winants  v.  Blanchard,  12  8t  Bep.  384; 
Baptist  Soc.  of  Willett  v.  Loomis,  49  J3t*n,  414 ;  Giles 
V.  Halbert,  12  K  T.  32  ;  Whitney  v.  Cooper,  1  HiU,  629; 
Colvard  v.  Oliver,  7  Wend.  497;  In  re  Tyng,  17  WeeMy 
Dig.  234). 

The  return  of  the  execution  unsatisfied  is  sufficient 
evidence  of  inability  to  collect  from  the  assignee  (Perri- 
go  v.  Dowdall,  25  Hun,  234). 

Motion  to  charge  assignee  with  costs  granted. 
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HURLBURT  et  al.  ab  Administrators,  etc.,  of  Charles 
F.  Hurlburt,  Deceased,  v.  HURLBURT,  as  Admin- 
istratrix OF  Theron  Hurlburt,  Deceased. 

Court  of  Appeals  ;  October,  1891. 

§835. 

WitnesM-^when  communication  to  attorney  not  prioUeged'-iffhen  admis- 

non  competent  evidence. —  When  improper  charge  not  ground  for 

new  tried. 


Section  885  of  tbe  Code  of  Civil  Procedure,  providing  <<  that  an  at- 
torney or  couDsellor-at-law  shall  not  be  allowed  to  discloBe  a 
communication  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment,"  is  a  mere 
re-enactment  of  the  common  law  rule,  and  it  cannot  be  supposed 
from  the  general  language  used  that  it  was  intended  to  change 
or  enlarge  that  rule  as  it  had  been  expounded  by  the  courts 
[S]  The  object  of  said  rule  is  to  enable  and  encourage  persons 
needing  professional  advice  to  disclose  freely  the  facts  in  refer- 
ence  to  which  they  seek  advice  without  fear  that  such  facts  will 
be  made  public  to  their  disgrace  or  detriment  by  their  attor- 
ney P]. 

The  privilege  from  testifying  to  disclosures  made  by  a  client  to 
hisattorney  in  the  course  of  his  professional  employment  does 
not  apply  to  a  case  where  two  or  more  persons  consult  an  attor- 
ney for  their  mutual  benefit  [4],  and  it  teems  it  cannot  be  invoked 
in  any  litigation  which  may  thereafter  arise  between  such  persons, 
but  may  be  in  a  litigation  between  them  and  a  stranger    [4,6]. 

Statements  made  by  two  persons  in  the  presence  of  each  other  to  an 
attorney  in  relation  to  matters  in  which  they  are  mutually  inter- 
ested may  be  testified  to  by  the  attorney  after  their  death  in  an 
action  between  their  personal  representatives  [S]. 

Where  in  an  action  brought  by  the  administrators  of  one  C.  against 
the  administrator  of  his  son  T.,  an  attorney,  who  had  been  con- 
sulted by  T.  and  C.  as  to  the  best  mode  of  adjusting  the  prospec* 
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tire  interest  of  another  son  of  C.  in  his  estate,  testified  under 
objection  to  the  statements  made  by  T.  and  assented  to  byC, — 
Eeldy  that  such  testimony  was  not  incompetent  as  being -to  a. 
privileged  communication  [i.  6-8] ;  that  the  disclosures  made  to 
the  attorney  were  not  as  between  T.  and  C.  confidential,  and  if 
they  had  be^n  alive  and  parties  to  the  action  the  testimony 
would  have  been  competentt^l ;  and  it  would  then  have  been  com- 
petent, and  it  was  equally  competent  in  an  action  between  their 
personal  representatives  [6] ;  that  the  fact  that  the  plaintiffs  were 
personally  interested  in  C/s  estate  made  no  difference  in  the  ap- 
plication of  the  rule  PI. 

The  declaration  of  a  testator  or  an  intestate  binding  him  or  impair- 
ing his  estate,  may  be  given  in  evidence  against  his  personal  rep- 
resentative in  all  cases  where  they  would  have  been  competent 
against  himself  if  he  had  been  alive  and  a  party  to  the  action 
W ;  his  executor  or  administrator  represents  him  and  stands  in 
his  place,  and  the  decedent's  declarations  admitting  a  debt  or  ob- 
ligation, or  tending  to  discharge  a  debt  or  obligation  due  him,  or 
to  impair  his  estate  in  any  way,  were  competent  in  any  litigation 
to  which  his  personal  representatives  are  a  party  CiO]. 

The  mere  intimation  of  an  opinion  by  a  trial  judge  upon  evidence,  or 
upon  merits  of  his  case  or  his  comments  upon  the  evidence,  fur- 
nished no  ground  for  reversal  in  the  court  of  appeals  so  long  as 
the  whole  case  is  submitted  to  the  jury  upon  a  charge  which 
lays  down  no  improper  rule  of  law  [H]. 

The  use  by  a  trial  judge  in  his  charge  to  the  jury  of  such  language  as 
to  improperly  bias  their  judgment  or  influence  their  verdict  may 
be  ground  for  setting  aside  the  verdict  upon  a  motion  for  a  new 
trial ;  but  where  the  general  term  has  refused  to  set  aside  the  ver- 
dict and  has  afiirmed  the  judgment  entered  thereon,  the  court  of 
appeals  upon  appeal  can  review  only  errors  of  law  which  have 
been  properly  excepted  to  [l*]. 

(Decided  October  13,  1891). 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  gen- 
eral term  of  the  supreme  court  in  the  fifth  department, 
entered  upon  the  denial  by  it  of  a  motion  for  a  new  trial 
upon  exceptions  directed  to  be  heard  by  the  general  term 
in  the  first  instance  after  the  rendition  of  a  verdict  at 
circuit  in  favor  of  the  defendant 

The  facts  are  stated  in  the  opinion* 
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Charles  McLotUk,  for  plaintiff,  appellant 
S.  B.  Mclntyre,  for  defendant,  respondent. 

Earl,  J. — This  action  was  brought  to  recover  the  sum 
of  $6,682,  with  interest  thereon,  which  it  is  alleged 
Charles  F.  Hurlburt,  the  plaintiff's  intestate,  placed  in 
the  hands  of  his  son  Theron,  the  deten/lant's  intestate, 
as  his  agent,  and  for  his  benefit,  in  the  latter  part  of  the 
year  1881.  Theron  was  a  son  of  Oharles,  and  he  died 
December  26, 1883,  and  Charles  died  January  6,  1884. 

The  defendant  claimed  that  the  money  was  a  gift  to 
her  husband,  and  that  he  was  never  under  any  obliga- 
tion to  repay  the  same.  The  plaintiffs  were  unable  to 
produce  any  writing  of  any  kind  evidencing  any  obliga- 
tion on  the  part  of  Theron  to  repay  the  money.  They 
are  the  sons  of  Charles,  and  were  the  sole  witnesses  to 
establish  their  claim,  and  this  they  attempted  to  do  by 
testifying  to  certain  conversations  which  they  overheard 
between  their  father  and  Theron. 

Upon  the  trial  the  defendant  rested  her  case  mainly 
upon  the  conceded  fact  that  for  about  two  years  before 
the  death  of  her  husband  the  money  claimed  had  been  in 
banks  to  his  credit,  and  had  been  managed  and  controlled 
by  him,  and  she  produced  proof  of  various  declarations 
and  admissions  made  by  Charles  tending  to  show  that 
the  money  was  transferred  by  him  to  his  son  as  a  gift, 
and  not  to  be  held  for  his  benefit 

During  the  progress  of  the  trial  the  plaintiffs  made 
objections  to  evidence  which  were  overruled,  and  they 
now  claim  some  of  the  rulings  were  erroneous.  We  will 
briefly  notice  some  of  them. 

Theron  and  Charles,  in  the  spring  of  1883,  went 

together  to  consult  a  lawyer  by  the  name  of  Aldrich  as 

to  the  best  mode  of  disposing  of  or  adjusting  the 

[1]     prospective  interest  of  the  plaintiff  Lyman  as  an 

heir  in  the  farm  belonging  to  his  father,  and  ser- 
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eral  plans  were  suggested  by  Theron  in  the  presence  of- 
his  father,  and  assented  to  by  him  to  accomplish  that 
end.     The  statement  was  there  made  by  Theron  to  the 
lawyer,  and  assented  to  by  his  father,  that  Lyman  had 
had   all  his  share   in  his  father's  personal  property; 
and  other  statements  were  there  made  by  Theron,  and 
assented  to  by  his  father,  of  similar  import.    Aldrich 
was  called  by  the  defendant  to  prove  these  statements 
and  admissions.     The  plaintiffs  objected  to  his  evidence 
on  the  ground  that  he  was  an  attorney  consulted  pro- 
fessionally and  that  the   communications  to  him  were 
privileged.     The  court  overruled  the  objection  and  re- 
ceived the  evidence.     We  think  that  in  receiving  this 
evidence  there  was  no  violation  of  section  835  of  the 
Code,  which  provides  that  "  an  attorney  or  counsellor  at 
law  shall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him,  or  his  advice  given 
DQ     thereon,  in  the  course  of  his  professional  em- 
ployment"   This  section  is  a  mere  re-enactment 
of  the   common  law  rule,  and  it  cannot  be  supposed 
from  the  general  language  used  that  it  was  intended  to 
change  or  enlarge  that  rule,  as  it  had  been  expounded 
by  the  courts.    It  has  frequently  been  said  that 
[SI     the  object  of  the  rule  embodied  in  the  section  is 
to  enable  and  encourage  persons  needing  profes- 
sional advice  to  disclose  freely  the  facts  in  reference  to 
which  they  seek  advice,  without  fear  that  such  facts  will 
be  made  public,  to  their  disgrace  or  detriment,  by  their 
attorney.     Such  a  case  as  this  is  plainly  not  within  the 
rule.     Here   Theron  and  his  father  were   both 
[4]     interested  in  the  advice  which  they  sought,  and 
they  were  both  present  at  the  same  time  and 
engaged  in  the  same  conversation.    Each  heard  what 
the  other  said,  so  that  the  disclosures  made  were  not,  as 
between  them,  confidential,  and  there   can  be  no  rea- 
son  for  treating    such   disclosures  as   privileged.      It 
has  frequentiy  been  held  that  the  privilege  secured 
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[61     by  this  rule   of  law  does  not  apply  to  a  case 
where  two  or  more  persons  consult  an  attorney 
for  their  mutual  benefit,  that  it  cannot  be  invoked  in  any 
litigation  which  may  thereafter  arise  between  such  per- 
sons, but  can  be  in  a  litigation  between  them  and  stran-  ' 
Ijers  (Boot  v.  Wright,  21  Hun^  347 ;  Sherman  v,  Scott, 
27  id  331 ;  Poster  v.  Wilkinson,  37  Id.  214 ;  Eosenburg 
r.  Eosenburg,  40  Id.  91 ;  Whiting  v.  Barney,  30 
C«]     K  Z   330;  Hebbard   v.   Haughian,  70  Id.  54; 
Boot  V.  Wright,  84  Id.  72>    Therefore,  if  Charles 
and  Theron  had  been  alive  and  parties  to  this  action, 
this  evidence  would  have  been  competent.    And  as  it 
would  then  have  been  competent,  it  is  equally  competent 
in  this  action  between  their  personal  representa- 
m     tives.    The  fact  that  these  plaintiffs  are  person- 
ally interested  in  the  estate  of  their  father  can 
make  no  difference  in  the  application  of  the  rule.     They 
are  parties  to  this  action  only  in  a  representative  capac- 
ity.    They  legally  stand  as  the  representatives  of  their 
father  and  no  one  else.    Evidence  which  would  have 
been  competent  against  him  in  his  lifetime  is  competent 
against  his  personal  representatives.    So  we  think  that 
this  case  is  not  within  the  reason  of  section  835, 
iq     and  even  if  it  should  be  regarded  as  within  its 
letter,  it  should  be  taken  out  of  the  letter  by  the 
application  of  the  familiar  maxim,  ^'  Gesaaide  ratione  legis 
cessat  ipsa  lex'* 

Several  witnesses  were  permitted  to  give  evidence  of 
declarations  made  by  the  plaintiffs'  intestate  tending  to 
show  that  he  had  made  a  gift  of  this  money  to  his  son, 
and  this  evidence  was  objected  to  by  the  plaintiffs  as  in- 
competent.   It  is  familiar  law,  for  which  no  citation  of 
authorities  is  needed,  that  the  declarations  of  a 
(0]     testator  or  intestate  binding  him  or  binding  or 
impairing  his  estate  may  be  given  in  evidence 
against  his  personal  representatives  in  all  cases  where 
they  would  have  been  competent  against  himself  if  he 
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had  been  living  and  a  party  to  the  action.    His  execntor 

or  administrator  represents  him  and  stands  in  hizs. 

110]    place,  and  his  declarations  admitting  a  debt  or 

obligation,   or  tending  to   discharge  a  debt   or 

obligation  due  him  or  to  impair  his  estate  in  any  way,. 

are  competent  in  any  litigation  to  which  his  personal 

representatives  are  a  party.    Therefore  the  evidence  of 

material  admissions  made  by  Charles  in  his  lifetime  was 

competent  against  these  plaintiffs. 

It  is  farther  claimed  that  much  of  the  evidence  thus, 
received  was  wholly  immaterial,  and  should  therefore 
have  been  excluded.  We  have  carefully  scrutinized  the 
evidence,  and  while  much  of  it  has  but  a  slight  and  re- 
mote bearing  upon  the  case,  yet  we  cannot  say  that  any 
of  it  was  wholly  immaterial.  It  was  competent  for  the 
defendant  to  prove  the  relations  between  Theron  and 
his  father,  and,  to  some  extent,  the  dealings  between 
them,  and  the  relations  between  the  father  and  the 
different  members  of  his  family. 

Complaint  is  made  of  the  charge  of  the  judge.     Our 
attention  is  called  to  no  erroneous  rule  of  law  laid  down 
by  him,  and  the  most  that  can  be  said  is  that  the  charge 
shows  a  significant  leaning  in  favor  of  the  defendant, 
and  that  the   judge  was  strongly  impressed  with  the 
merits  of  the  defendant's  case.    But  the  mere  intimation 
of  an  opinion  by  the  judge   upon  evidence,  or 
[11]     upon  the  merits  of  the  case,  or  his   comments 
upon   the  evidence,  though   unfavorable   to  the 
party  complaining,  furnish  no  ground  for  a  reversal 
here,  so  long  as  the  whole  case  is  submitted  to  the  jury 
upon  a  charge  which  lays  down  no  improper  rule  of 
law.     If  a  judge  in  his  charge  to  the  jury  uses  such  lan- 
guage as  to  improperly  bias  their  judgments  or 
[12]    influence  their  verdict,  that  may  be  ground  for 
the  court  below,  upon  a  motion  for  a  new  trial,  ta 
set  aside  the  verdict  if  satisfied  that  injustice  has  been 
done.    But  upon  an  appeal  to  this  court  where  the  court 
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below  has  refused  to  set  aside  the  verdict  and  haa 
affirmed  the  judgment  entered  thereon,  we  can  review 
only  errors  of  law  which  have  been  properly  excepted  to. 

A  careful  examination  of  the  whole  case  leads  us  to 
the  conclusion  that  the  exceptions  of  the  plaintiffs  point 
out  no  legal  error,  and  that  there  is  no  ground  for  a  re-^ 
yersal  of  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 


All  concurred. 


DANZIGER  V.  SILBERTHAN  et  al. 
New  Yobk  Supebiob  Coubt,  Special  Term  ;  May,  1891» 

§  1668. 
Actum  for  vHMt&^trebU  damages  wider  the  Cods  of  CivU  Procedure. 

Where  the  waste  complained  of  is  the  result  of  neglect  to  repair 
rather  than  tortious  conduct,  the  landlord  in  an  action  against 
his  tenant  cannot  recover  trdUe  damages.  The  landlord's 
remedy  is  on  the  covenant  or  implied  obligation  on  the  part  of 
the  tenant  to  return  the  premises  in  good  order. 

{Bedded  March,  1891). 

Application  by  plaintiff  for  treble  damages  under  the 
statute. 

Lewis  Sanders^  for  plaintiff. 

Lyman  Rindskoff^  for  defendants 

McAdam,  J. — An  action  of  the  case  for  waste  (if  it 
be  voluntary)  is  a  common  remedy,  even  if  an  action  for 
breach  of  covenant  will  also  Ke  (Kinlyside  v.  Xhornton, 
2  W.  B.  nil;  Marker  v.  Kenrick,  13  C.  B.  188).  l>nt 
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the  former  actioD  does  not  lie  for  permissive  waste,  for 
wbateves  duties  the  law  casts  on  the  tenant,  it  raises  an  im- 
plied assumpsit  from  him  to  perform,  if  there  be  no  cove- 
nant, and  if  there  be  one,  the  action  should  be  on  that 
(Heme  v.  Bembow,  4  Taunt,  764 ;  Gibson  v.  Wells,  1  JBos. 
<6  P.  N.  Ji.  290 ;  Martin  v.  Gilliam.  7  A.  (t  K  540 ; 
Harnett  v.  Maitland,  16  JU.  dt  W.  257). 

The  action  here  is  on  the  covenants  of  the  lease,  and 
the  injuries  or  breach  complained  of,  in  the  nature  of  per- 
missive waste,  the  result  of  neglect  to  repair,  rather  than  of 
voluntary  or  tortious  conduct  on  the  part  of  the  tenants. 
The  complaint  does  not  charge  any  tortious  act  by  them, 
,and  hence  this  cannot  be  considered  an  ^^  action  on  the 
case,"  which  is  generally  understood  as  meaning  an  action 
of  tort  arising  6nt  of  the  special  circumstances  of  the  case 
(1  Chit,  PI,  123),  but  an  ordinary  suit  for  breach  of  cov- 
enant or  duty  in  i*e6pect  to  which  the  statute  relating  to 
treble  damages  has  no  application. 

The  motion  for  an  order  allowing  treble  damages  must 
be  denied,  but  without  costs. 


LYNK,  BY   HEB   Guardian   ad   litem,    Besfondekt,   v. 
WEAVER,  Appellant.     . 

CouBT  OF  Appeals  ;  October,  189L 

§§  738, 3228. 

•  CasU-^^hen  plaintiff  not  entitled  to,  in  action  far  trestpatt. 

An  offer  to  allow  judgment  is  not  rendered  ineffectual  by  the  addi- 
tion at  the  end  thereof  after  the  word  << costs*'  of  the  words 
*<  to  date; "  the  words  **to  date'*  are  mere  surplusage  and  add 
nothing  to  the  force  and  effect  of  the  offer  l^. 
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The  plaintiff  in  an  action  in  a  court  of  record  to  recover  damages 
for  a  trespass  on  iandd  cannot  recover  costs  where  he  recovera 
less  than  $50  unless  his  title  to  the  lands  is  denied  by  the 
defendant  l^^^h 

All  actions  for  injaries  to  lands  now  stands,  as  to  costs,  on  the  same 
footing,  and  the  scheme  and  policy  of  the  law  are  absolute  that 
the  plaintiff  shall  not  recover  costs  in  the  supreme  court  in  any 
case  where  he  could  have  commenced  and  tried  his  action  in  a 
justice's  court  unless  his  recovery  shall  be  at  least  $50  [8]. 

The  provisions  of  the  Code  of  Civil  Procedure  that  the  plaintiff  in 
certain  actions  who  recovers  less  than  $50  shall  not  recover 
costs  unless  a  claim  of  title  arose  upon  the  pleadings,  means 
substantially  the  same  as  the  provisions  of  the  revised  stat- 
ute that  the  plaintiff  in  such  case  shall  not  recover  costs  unless 
the  title  has  been  <<  put  in  issue  by  the  pleadings  "  C'^J. 

Where  a  provision  in  the  Code  of  Civil  Procedure  is  a  mere  revision 
of  a  prior  law,  the  mere  change  of  phraseology  must  not  be 
deemed  or  construed  to  change  the  law  unless  it  evidently  ap- 
pears that  such  was  the  intention  of  the  legislature  C^]. 

Where  reviewing  all  the  pleadings  in  an  action  there  is  no  issue  or 
dispute  about  the  title  to  real  property^  in  no  legal  sense  can  it^ 
be  considered  that  a  claim  of  title  arises  upon  pleadings  [7],  A 
claim  of  title  in  the  complaint  is  not  a  claim  of  title  upon  the 
pleadings;  the  phrase  has  reference  to  a  case  where  both  parties 
in  pleadings  claim  the  title  or  where  one  claims  it  and  the  other 
disputes  it  VH. 

(Decided  OcU^fer  6,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  gen- 
eral term  of  the  supreme  court  in  the  third  department 
affirming  an  order  of  the  special  term  denying  a  motion 
for  a  new  taxation  of  costs. 

This  action  was  brought  by  the  plaintiff  in  the  supreme 
court  to  recover  damages  for  the  wrongful  and  unlawful 
entry  by  the  defendant  upon  certain  lands  belonging  to 
her  and  the  cutting  and  removal  therefrom  of  certain 
trees.  A  verdict  was  found  in  favor  of  the  plaintiff  for 
$30,  and  both  plaintiff  and  defendant  served  notice  of 
adjustment  of  costs  and  presented  bills  of  costs  to  the 
clerk  for  taxation.  The  clerk  taxed  the  plaintiff's  bill  of 
costs  but  refused  to  adjust  the  defendant's,  and  thereupon 
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the  defendant  made  the  motion  which  resulted  in  the 
order  from  the  affirmance  of  which  these  appeals  are 
taken* 

Other  facts  appear  in  the  opinion* 

Simon  Calkins^  for  def endant,  appellant 

Alonzo  P.  Strong,  for  plaintiff,  respondent. 

Eabl,  J. — The  plaintiff  in  her  complaint  alleged  that 
she  was  seized  of  certain  land,  subject  to  an  estate  in 
her  mother  who  was  entitled  to  the  use  and  possession 
of  the  Qame  during  her  minority,  and  that  the  defendant 
wrongfully  and  unlawfully  entered  upon  the  land  and 
out  and  removed  therefrom  certain  trees  of  the  Talue 
of  $300,  and  thus  diminished  her  inheritance  to  that 
amount ;  and  she  claimed  that  the  defendant  had  thus 
forfeited  to  her  under  the  statute  and  become  liable  to 
pay  her  treble  the  amount  of  such  damages,  and  she 
demanded  judgment  for  $900.  The  defendant  in  his 
answer  expressly  admitted  plaintiff's  title  and  all  the 
allegations  in  the  complaint  in  reference  thereto,  and 
alleged  that  he  had  entered  into  a  contract  with  the 
owner  of  adjoining  land  to  cut  trees  thereon  ;  that  there 
was  no  fence  or  perceptible  division  line  between  such 
land  and  her  land,  and  that  while  he  believed  he  was 
cutting  trees  upon  such  adjoining  land  he  casually  and 
involuntarily  cut  trees  over  the  boundary  line  upon  her 
land,  and  that  the  trees  he  thus  cut  did  not  exceed  in 
value  thirty-five  dollars.  At  the  same  time  with  his 
answer  he  served  upon  her  attorney,  in  writing,  an  offer 
to  allow  judgment  to  be  entered  against  him  "  for  seven- 
ty-five dollars  besides  costs  to  date."  This  offer  her 
attorney  declined  to  accept,  and  the  action  was  brought 
to  trial  at  a  circuit  couri  The  litigation  at  the  trial  was 
confined  to  the  amount  of  damages  and  to  the  question 
whether  the  trespass  was  wilful  or  casual  and  involun- 
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tary.  Two  questions  were  submitted  to  the  jury  and 
answered  by  them. 

L  "What  was  the  actual  damage  done  by  the  de- 
fendant to  the  plaintiff's  estate  in  the  land  described  in 
the  complaint  by  the  cutting  and  remoying  wood  aud 
timber  therefrom  at  the  times  mentioned  in  the  com- 
plaint?"    Answer,  "  Thirty  dollars." 

2.  "  Was  such  cutting  and  removal  casual  and  iuvol- 
untary  ?"     Answer,  "  Yes." 

Upon  this  verdict  judgment  was  entered  against  the 
<iefendant  for  the  thirty  dollars,  and  $129.93  costs. 

It  is  thus  seen  that  the  defendant  has  had  a  hard 
measure  of  justice.  He  defeated  the  plaintiff  upon  all 
the  issues  tried.  She  claimed  $900  damages  against 
him.  He  did  not  deny,  in  his^  answer,  that  he  had  done 
her  some  damage,  but  alleged  that  it  did  not  exceed 
thirty-five  dollars,  and  he  offered  her  judgment  for 
seventy-five  dollars.  She  recovered  only  thirty  d(t  liars, 
and  yet  he  has  thus  far  been  held  liable  for  all   the 

<!OStS. 

The  court  below  held  that  the  offer  of  judgment  given 
by  the  defendant  was  a  nullity  and  did  not  protect 
[1]  him  against  costs  subsequent  to  the  offer,  because 
he  added  at  the  end  thereof  the  words  "  to  date," 
and  that  thus  the  plaintiff,  if  she  had  accepted  the  uii'er, 
would  have  been  obliged  to  incur  the  expense  of  fifty 
cents  for  the  entry  of  judgment  upon  the  offer.  This  is 
an  erroneous  view.  The  plaintiff  could  at  once  have 
accepted  the  offer  and  have  entered  judgment  ou  the 
same  day,  and  could  then  have  taxed  the  expense  of 
entering  the  judgment  The  cost  of  entering  the  judg- 
ment  was  a  portion  of  the  costs  "  to  date."  The  words 
-"  to  date  "  were  mere  surplusage,  and  they  add  nothing 
to  the  force  and  effect  of  the  offer.  This  appears  qtiiti^^ 
plainly  by  reference  to  section  738  of  the  Code,  uader 
which  the  offer  was  made.  The  last  clause  of  that  sec- 
iion  is  as  follows  :  *'  If  the  plaintiff  fails  to  obtain  a  more 
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iavorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  but  must  pay  costs  from  that  time.'* 
If  the  plaintiff  in  such  a  case  decUnes  to  accept  the  offer, 
and  does  not  obtain  a  more  favorable  judgment,  the 
time  of  the  offer  is  the  dividing  line  as  to  cost  Obvious- 
ly the  words  "  time  of  the  offer  "  mean  the  same  as  the 
"  date  of  the  offer."  When  a  defendant  offers  judgment,. 
*'  with  costs,"  the  offer  speaks  as  of  the  time  or  date 
when  it  is  made,  and  the  plaintiff  in  -such  a  case  cannot 
recover  costs  from  that  time  or  date,  but  must  from  that 
time  or  date  pay  the  costs.  The  defendant's  offer  was, 
therefore,  an  effectual  offer,  and  adequate  to  protect  him 
against  costs,  and  to  entitle  him  to  costs  from  that  time 
or  date. 

But  we  must  go  further.  The  plaintiff  was  not  en- 
titled to  any  costs,  because  her  recovery  was  less 
[8]  than  fifty  dollars,  and  the  defendant  was  entitled 
to  all  the  costs  of  the  action. 

It  was  provided  in  the  Revised  Statutes  (2  B.  S.  613, 
§  3,  subds.  1  and  2),  that  the  plaintiff  recovering  judg- 
ment should  recover  costs  as  follows :  (1)  "  In  all  the 
actions  relating  to  real  estate  enumerated  in  the  fifth 
chapter  of  this  act,  and  in  all  proceedings  to  recover  the 
possession  of  land  forcibly  entered  or  detained.  (2)  In 
all  actions  in  which  the  title  to  lands  or  tenements,  or  a 
right  of  way,  or  a  right  by  prescription  or  otherwise  to 
any  easement  in  any  land,  or  to  overflow  the  same,  or  to 
do  any  other  injury  thereto,  shall  have  been  put  in  issue 
by  the  pleadings,  or  shall  have  come  in  question  on  the 
trial  of  the  cause."  Among  the  actions  enumerated  in  the 
fifth  chapter  referred  to  are  actions  "  of  trespass  on  lands 
for  the  recovery  of  treble  damages."  Notwithstanding 
these  provisions  it  was  held  in  Wickham  v.  Seely  (18 
Wend.  649)  that  a  plaintiff  in  an  action  of  trespass  qiuire 
dausum /regit,  prosecuted  in  the  supreme  court,  not  under 
the  statute  giving  treble  damages,  recovering  less  than 
fifty  dollars  damages,  was  not  entitled  to  costs,  but  was 
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bound  to  pay  costs  to  the  defendant^  although  the  hctis 
in  qiio  was  uninclosedy  unoccupied  and  uncultivated,  be- 
cause the  defendant  did  not  put  his  title  in  issue.  The 
effect  of  that  decision  was  that  in  all  actions  of  trespass, 
where  treble  damages  were  not  claimed,  the  defendant 
would  recover  the  costs  of  the  action  if  he  did  not  put  in 
issue  the  plaintiff's  title,  although  the  plaintiff  alleged  title 
in  his  complaint,  unless  the  plaintiff  recovered  at  least 
fifty  dollars.  The  action  of  trespass  on  lands  to  recover 
treble  damages  was  the  only  exception  to  the  rule  that 
where  a  plaintiff  could  commence  and  try  his  action  in 
justice's  court,  and  yet  commenced  his  action  in  the 
supreme  court,  he  was  obliged  to  recover  at  least  fifty 
dollars  to  entitle  him  to  costs.    The  distinction  as  to 

costs  between  ordinary  actions  of  trespass  on 
[8]     lands  and  trespass  to  recover  treble  damages  no 

longer  exists.  All  actions  for  injuries  to  lands 
now,  as  to  costs,  stand  on  the  same  footing,  and  the 
scheme  and  policy  of  the  law  are  absolute  that  the 
plaintiff  shall  not  recover  costs  in  the  supreme  court  in 
any  case  where  he  could  have  commenced  and  tried  his 
action  in  a  justice's  court,  unless  his  recovery  shall  be 
at  least  $60.00. 

In  the  Code  of  1848,  subd.  1,  of  section  269,  was  sub- 
stituted and  made  to  embrace  the  substance  of  subds.  1 
and  2  of  the  sections  of  the  Bevised  Statues  above 
quoted,  and  it  gave  the  plaintiff  costs  *'  in  an  action  for 
the  recoveiy  of  real  property,  or  where  a  claim  of  title 
to  real  property  arises  on  the  pleadings,  or  is  certified 
by  the  court  to  have  come  in  question  at  the  trial." 
The  same  provision  is  now  found  in  subd.  1  of  section 
3228  of  the  Code,  as  follows:  *^An  action  triable  by  a 
jury  to  recover  real  property,  or  an  interest  in  real 
property,  or  in  which  a  claim  of  title  to  real  property 
arises  on  the  pleadings  or  is  certified  to  have  come  in 
question  upon  the  trial."  Under  the  Bevised  Statutes 
the  requirement  was  that  the  plaintiff's  title  must 
Vol.  XXI.— 19. 
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M     have  been  '*  put  in  issae  bj  the  pleadings/'    Now 

the  requirement  is  that  a  claim  of  title  mast "  arise 

upon  the  pleadings."    We  think  the  meaning  in  both 

cases  is  snbstantiallj  the  same.     The  provision  in  the 

Code  is  a  mere  revision  of  the  prior  law^  and  in 

[5]     such  a  case  a  mere  change  of  phraseology  must  not 

be  deemed  or  construed  to  change  the  law  unless 

it  evidently  appears  that  such  was  the  intention  of  the 

legislature  (Taylor  v.   Delancy,   2   Caine's   Cases^  243; 

Goodell  V.  Jackson,  20  Johns.  693 ;  Matter  of  Brown,  21 

Wend.  316 ;  Hall  v.  Western  Transp.  Co.,  34  N.  T  284.) 

It  has  never,  prior  to  the  decision  now  under  review, 
been  decided  in  any  case,  either  under  the  Revised 
Statutes  or  under  the  Code,  so  far  as  we  can  find, 
[6]  that  a  plaintiff  can  recover  his  costs  in  the  su- 
preme court  in  an  action  of  trespass  on  lands 
where  the  allegation  of  title  in  his  complaint  is  admitted, 
or  not  put  in  issue  by  the  answer,  unless  his  recovery  be 
at  least  fifty  dollars.  On  the  contrary,  the  decisions  are 
uniform  to  the  effect  that  in  such  a  case  he  cannot  re- 
cover the  costs,  but  the  defendant  can  (O'Reilly  v. 
Davis,  4  Sandf.  723;  Snyder  v.  Beyer,  3  E.  D.  Smith, 
235 ;  Niles  v.  Lindsley,  8  How.  131 ;  Burnet  v.  Kelly,  10 
Id.  406 ;  Squires  v.  Seward,  16  Id.  478  ;  Utter  v.  Gifford, 
25  Id.  289 ;  Earl  of  Craven  t;.  Price,  37  Id.  15 ;  Turner 
V.  Van  Riper,  43  Id.  33 ;  LiUis  v.  O'Conner,  8  Hun.  280; 
Learn  v.  Currier,  15  Idx  184 ;  Green  v.  Trustees,  etc.,  30 
Id.  306  ;  Crowell  v.  Smith,  35  Id.  182;  Bailey  v.  Daigler, 
50  Id,  538;  20  N.  Y.  St.  Rep.  549;  Kelly  v.  N.  T.  &  M. 
B.  R.  R.  Co.,  81  J\^.  T.  233;  Dunster  v.  Kelly,  110  Id. 
558  ;  18  N.  T.  St.  Rep.  548). 

These  cases  all  involved  the  construction  of  the 
language  contained  in  subdivision  1  of  section  3228,  and 
the  meaning  of  the  phrase  "  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,"  and  they  determine 
beyond  any  question  that  a  claim  of  title  does  not  arise 
Ly  tlie  mere  assertion  of  title  in  the  complaint,  even  in  a 
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case  where,  if  the  title  was  disputed,  it  would  be  incum- 
bent upon  the  plaintiff  to  prove  it  at  the  trial.  A  claim 
of  title  in  the  complaint  is  not  a  claim  of  title  upon 
the  pleadings.  Where,  viewing  all  the  pleadings, 
[7]  there  is  no  issue  or  dispute  about  the  title,  in  no 
legal  sense  can  it  be  said  that  a  claim  of  title 
arises  upon  the  pleadings.  The  phrase  has  reference  to 
a  case  where  both  parties  in  the  pleadings  claim  the 
title,  or  where  one  claims  it  and  the  other  disputes  it. 
This  construction  of  the  phrase  preserves  the  historic 
continuity  of  the  law  and  enforces  the  policy  of  the  law 
which  seeks  to  compel  a  plaintiff  in  cases  where  his 
claim  is  under  fifty  dollars  to  sue  in  a  justice's  court  in 
all  cases  where  that  court  has  jurisdiction. 

It  is  not  disputed  that  this  action,  upon  these  plead- 
ings, could  have  been  commenced  and  tried  in  a  justice's 
court.  The  law  prohibits  justices  from  trying  and  de- 
termining disputed  titles  to  real  estate.  Here  there  wa^ 
no  dispute  about  the  title.  That  was  admitted  and  the 
question  of  damages  was  really  the  only  one  to  be  tried 
and  determined.  The  action  was  to  recover  damages  for 
an  injury  to  property  (Code,  §  2862,  subd.  2). 

The  counsel  for  the  plaintiff  thinks  great  inconven- 
ience  and  injustice  may  flow  from  the  holding  that  the 
plaintiff  cannot  recover  costs  in  such  a  case  as  this,  and 
he  calls  our  attention  to  section  2966  of  the  Code,  which 
provides  for  a  case  where  the  action  for  an  injury  to 
real  estate  is  commenced  in  a  justice's  court,  and  the 
defendant  does  not  interpose  a  plea  of  title  and  give  the 
undertaking  required  in  such  a  case. 

The  section  is  as  follows :  "  If,  however,  it  appears 
upon  the  trial,  from  the  plaintiff's  own  showing,  that  the 
title  to  real  property  is  in  question,  and  the  title  is  dis* 
puted  by  the  defendant,  the  justice  must  dismiss  the 
complaint  with  costs,  and  render  judgment  against  the 
plaintiff  accordingly."  His  claim  is  that  in  the  cases 
contemplated  by  this  section  the  defendant  may  dispute 
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the  title  of  the  plaintifi^  and  thus  oust  the  justice  from 
jurisdiction,  and  then,  when  the  plaintiff  commences  his 
action  in  the  supreme  court,  admit  his  title,  and  thua 
impose  the  costs  there  upon  him.  Of  course  if  that 
could  be  done  in  a  case  like  this,  there  would  be  a  mis- 
chief unprovided  for  by  the  law.  We  do  not  now  deter- 
mine whether  the  practice  suggested  by  the  plaintiff'a 
counsel  could  be  successfully  pursued  by  a  defendant 
in  such  a  case  as  this.  We  are,  however,  inclined  to  the 
opinion  tliat  it  could  not  be,  and  that  when  such  a  case 
arises,  it  will  be  found  that  the  difficulty  suggested  does, 
not  exist.  It  is  sufficient  to  say  now  that  this  is  not 
such  a  case.  Here  the  plaintiff  did  not,  in  the  first  in- 
stance, commence  her  action  in  a  justice's  court.  li, 
however,  we  should  uphold  the  plaintiff's  contention  in: 
this  caise,  injustice  would  result  in  another  direction* 
Then  the  plaintiff  could  generally,  in  actions  of  trespass^ 
by  alleging  in  his  complaint  title  as  the  basis  of  his  ac- 
tion, maintain  that  a  claim  of  title  arose  on  the  plead- 
ings,  and  could  thus  for  any  trivial  trespass,  where  he 
knew  there  was  no  dispute  about  his  title,  recover  costs 
in  the  supreme  court,  and  this  could  always  be  done 
when  the  trespass  related  to  unoccupied,  vacant  lands, 
not  in  the  actual  possession  of  the  plaintiff.  The  con- 
clusion which  we  have  reached  is  supported  by  the  plain 
meaning  of  the  statute,  and  by  the  general  policy  of  the 
law. 

The  orders  of  the  general  and  special  terms  should 
be  reversed,  and  the  motion  granted,  with  costs  of  the 
appeals  to  the  general  term  and  to  this  court,  and  ten 
dollars  costs  of  the  motion. 

All  concurred. 
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UNION, DISTILLING  CO.,  Eespondent,  v.  EU9EK, 
Appellant. 

Supreme   Ooubt,   Fibst   Department,    General  Teem; 
October,  1891. 

§638. 

Attachment — wJim  jmbUoatian  of  tunwkm*  not  eommenced  in  time. 

Where  the  sununons  in  an  action  in  which  an  attachment  was  granted 
on  May  2,  was  directed  to  be  served  by  publishing  in  three 
newspapers,  and  it  was  so  published  in  two  of  the  papers  ox 
June  1st,  and  in  the  third  paper  on  the  following  day,— -i/^Zi^ 
that  the  first  publication  of  the  summons,  as  required  by  the 
order  of  publication,  was  not  commenced  within  thirty  day  a 
after  the  granting  of  the  attachment,  and  the  attachm^Dt  tkere* 
fore  fell  and  should  be  vacated. 

(Decided  October  16,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  denying  his  motion  to  vacate 
an  attachment  issued  against  and  levied  upon  his 
property. 

The  facts  are  stated  in  the  opinion. 

L.  JRuser^  for  defendant,  appellant. 

8.  E.  Duffey,  for  plaintiff,  respondent 

Per  Curiam  (Van  Brunt,  P.  J.,  Daniels  and  Inoraham, 
J.J.). — ^The  attachment  having  been  granted  in  this  ca@a 
on  the  2d  of  May,  1891,  an  order  of  publication  was  made 
on  June  1,  1891,  requiring  the  summons  to  be  published 
in  the  Evening  Post  and  Evening  Sun  and  the  New  York 


294  CIVIL  PEOOEDUEE  EEPOETS. 

Scofield  0.  Ereiser. 

Law  Journal,  The  summons  was  published  in  the  Eve- 
ning  Post  and  the  Eoening  Sun  on  the  same  day,  but  was 
not  published  in  the  Law  Journal  until  the  following  day, 
— more  than  30  days  after  the  granting  of  the  attach- 
ment The  first  publication  of  the  summons,  as  required 
by  the  order  of  publication,  was  not  commenced  within 
30  days  after  the  granting  of  the  attachment,  and  the  at- 
tachment therefore  fell  (Taylor  v.  Troncoso,  76  N.  Y. 
699).  The  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted. 


SCOFIELD,  Bespondent,  v.  EBEISEB,  Appellant. 
SuPBEME   CouBT,  FiBST  Depabtbcent,  Genebal   Tebh  ; 

OCTOBEB,  1891. 

§§  572, 860,  861, 863. 

Arrat — token  discharge  frcm,  ordered  hecatue  made  while  party  woe 
returning  home  from  aUending  eourt.^ 

A  defendant  is  not  alsolutely  entitled  to  have  an  execution  against 
his  person  set  aside  because  not  issued  within  ten  days  after  the 
return  of  execution  against  his  property  or  within  three  montha 
after  the  entry  of  judgment,  but,  if  reasonable  excuse  be  given 
his  application  for  that  relief  may  be  denied. 

One  arrested  under  an  execution  against  his  person  while  he  is  re- 
turning home  from  attendance  at  court  pursuant  to  the  require- 
ments of  an  order  for  his  examination  in  proceedings  supple- 
mentary to  execution,  is  absolutely  entitled  to  be  discharged 
from  such  arrest,  and  that  without  condition,  and  the  court  can- 
not deprive  him  of  the  right  given  by  Code  of  Civil  Procedure, 
section  868,  to  recover  damages  for  the  arrest. 

(Decided  October  16,  1891.) 

Appeal  by  the  defendant  from  so  much  of  an  order 
of  the  New  York  county  special  term  discharging  him 
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from  arrest)  as  required  him  as  a  condition  of  that  relief, 
to  waiTe  all  claim  for  damages  by  reason  of  the  arrest 
The  opinion  states  the  facts. 

Abram  Kling^  for  defendant^  appellant. 

M6  Adam  dk  McCrea^  for  plaintiff,  opposed. 

Van  Bbunt,  P.  J.— On  the  11th  day  of  December,  1890, 
judgment  was  rendered  againsti  the  defendant  in  favor  of 
the  plaintiff  in  an  action  of  conversion,  and  on  January 
11,  1891,  an  execution  against  the  defendant's  property 
was  issued  to  the  sheriff,  who  returned  the  same  unsat- 
isfied January  20, 1891,  of  which  return  plaintiff  had  no 
notice  until  February  20,  1891. 

On  the  25th  day  of  February,  1891,  plaintiff  instituted 
proceedings  supplemental  to  execution  against  the  de* 
fendant.  Such  proceedings  continued  until  April  Ifi, 
1891,  to  which  time  the  same  had  been  adjourned.  The 
defendant  appeared  on  that  day  before  the  court,  and 
while  he  was  in  such  attendance  the  plaintiff  issued  to 
the  sheriff  an  execution  against  his  person,  and  after  he 
had  left  the  court,  and  gone  to  his  attorney's  office,  on 
his  way  home  he  was  taken  into  custody. 

The  defendant  thereupon  moved  that  the  execution 
against  his  person  be  superseded,  vacated,  and  set  aside, 
and  himself  discharged  from  custody  upon  the  following 
grounds :  (1)  That  the  plaintiff  had  neglected  to  issue 
said  body  execution  within  ten  days  after  the  return 
of  the  execution  against  the  defendant's  property,  or 
within  three  months  after  the  entry  of  the  judgment. 

(2)  That  the  said  execution  against  the  person  had  been 
issued  while  proceedings  against  the  defendant's  prop* 
erty  were  pending,  and  before  same  had  terminated. 

(3)  That  the  defendant  had  been  arrested  while  return- 
ing to  his  home  from  attendance  upon  this  court  pursu- 
ant to  its  lawful  mandate  in  a  case  where  his  attendance 
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ooold  have  been  compelled,  and  while  he  was  privileged 
from  arrest 

The  court  granted  this  motion  upon  all  the  grounds 
moved  upon,  on  condition  that  the  defendant  stipulate 
to  waive  any  claim  for  damages. by  reason  of  his  arrest, 
and  from  that  part  of  the  order  imposing  this  condi- 
tion this  appeal  is  taken. 

It  is  undoubtedly  true  that  the  defendant  was  not 
absolutely  entitled  to  have  the  execution  set  aside  be- 
cause not  issued  within  ten  days  after  the  return  of  exe- 
cution against  his  property  or  within  three  months  after 
the  entry  of  judgment*  If  reasonable  excuse  be  given, 
the  application  may  be  denied ;  but  he  was  absolutely 
entitled  to  be  discharged  irom  arrest,  and  that  without 
condition,  because  the  provisions  ot  section  SCO  of  the 
Code  had  been  violated,  which  the  judge  below  must 
have  found  to  be  the  fact,  as  he  granted  the  motion  upon 
that  ground. 

It  is  true  that  the  counsel  for  the  plaintiff  swears  that 
the  defendant  voluntarily  submitted  to  arrest  Of  this 
he  concededly  only  speaks  from  information  received, 
while  every  person  present  who  makes  an  affidavit  denies 
that  the  facts  are  true,  because  of  which  a  voluntary 
surrender  is  claimed.  Under  such  circumstances  the 
court,  pursuant  to  the  provisions  of  section  861  of  the 
Code,  was  bound  to  discharge  the  defendant,  and  could 
not  deprive  him  of  the  right  given  by  section  863. 

The  order  appealed  from  should,  therefore,  be  modi- 
fied by  striking  therefrom  the  clause  exacting  the  stipu- 
lation, with  $10  costs  and  the  disbursements  of  the  ap^ 
peal. 

Daniels  and  Ingraham,  J. J.,  concurred. 

♦  See  Code  Civ.  Pro.  §  672  ;  Lampman  v.  Smith  (17  K  F.  Ow.  Pro. 
19);  Longuemare  «.  Nichols  (17  Id.  107)  ;  Carrigan  9.  Washburn  (14 
Id.  850);  Wright  v.  Grant  (11  Id.  407);  De  Silva  v.  Holden  (11  Id. 
404) ;  Gellar  v.  Baer  (12  Id.  488) ;  Ryan  v.  Crane  (12  Id.  481) ;  Have- 
ineyer  Sufjrar  Ref.  Co.  v.  Taussig  (13  Id.  247) ;  Sweet  t>.  Morris  (12  Id^ 
175);  Huwcll  v.  Taussig  (12  Id.  252.) 
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HJEMING,    Judgment     Obeditob,    Respondent,     v. 

TOUEGEE,  Judgment  Debtor,  EMMA 

K.  TOURGEE,  Appellant. 

Supreme  OoubTi  Fifth  Depabtment,  Genebal  Term  ; 
octobeb,  189l 

§§  2441,  2457. 


Supplementary  proceedings — order  for  examkiaUon  qf  third  pfirtp  in^ 
when  not  without  jurUdictum — oontempt 

An  order  for  the  examination  of  a  third  person  in  proceedings  sup- 
'  plementary  to  execution  as  to  property  of  a  judgment  debtor  is 
not  void  or  without  jurisdiction  because  the  affidavit  u[X)q 
which  it  was  granted  states  that  such  person  has  pro  pert  3r  or  is 
indebted  to  the  judgment  debtor  in  an  amount  excosdiGg  $10 
upon  information  and  belief,  without  stating  the  source  of  such 
information  and  belief ;  and  although  the  order  should  upon 
motion  be  set  aside  because  of  such  defect,  if  the  third  per^^on 
served  with  such  an  order  fails  to  obey  it  because  advisi^d  by 
counsel  that  such  defect  makes  it  void,  she  is  properly  punished 
for  contempt. 

{Decided  October  28, 1891.) 

Appeal  by  Emma  K.  Tonrgee  from  an  order  of  the 
Erie  county  special  term  adjudging  her  in  oon tempt  for 
failing  to  obey  an  order  in  proceedings  supplementary 
to  execution  directing  her  to  appear  and  submit  to 
examination  as  a  third  person  having  property  of  the 
judgment  debtor  or  being  indebted  to  him. 

The  facts  appear  in  the  opinion. 


*^"" 
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Fleming  «.  Tourgee. 
AdeBbert  Moot^  for  Emma  E.  Tonrgee,  appellant 

S.  A.  BarlotOf  for  judgment  creditor,  respondent 

Maoombeb,  J. — ^This  is  an  appeal  from  an  order  made 
by  the  special  term  denying  the  application  of  Emma  E» 
Tonrgee  to  set  aside  an  order  made  by  the  special 
county  judge  of  Chautauqua  county,  declaring  the  ap- 
pellant in  contempt  in  failing  to  appear  for  examination 
under  allegations  that  she  had  personal  property  ex- 
ceeding $10  in  amount  in  her  possession  applicable  to  a^ 
judgment  against  her  husband,  Albion  W.  Tourgee. 

The  order  of  the  special  county  judge,  dated  Febru- 
ary 22, 1890,  required  the  appellant  to  appear  before  a 
referee  for  examination  as  a  third  person,  on  the  ground 
that  she  had  personal  property  belonging  to  the  defen- 
dant, Albion  W.  Tourgee,  or  was  indebted  to  ^^im  in  a- 
sum  of  money  exceeding  $10.  On  the  return-day  the 
appellant  failed  to  appear  before  the  referee,  and  her 
default  was  properly  noted  and  returned  to  the  special 
county  judge. 

An  order  was  thereupon  made  for  the  appellant  to 
show  cause  why  she  should  not  be  punished  for  her  dis- 
obedience of  the  order.  On  the  return-day  the  appel- 
lant appeared  at  the  time  and  place  mentioned,  but  on 
account  of  engagements  elsewhere  the  special  county 
judge  did  not  appear,  and  consequently  the  proceeding* 
went  for  naught.  Such  proceedings,  however,  were 
revived  by  another  application  to  the  same  judge,  ex- 
plaining the  failure  to  proceed  upon  the  first  order  to 
show  cause;  and  it  was  upon  the  return  of  the  sub- 
sequent order,  properly  served,  that  the  appellant  was 
adjudged  guilty  of  contempt,  and  was  required  to  pay  a 
fine  of  $35,  being  the  costs  of  such  special  proceedings, 
and  to  appear  for  examination  before  a  referee  on  a  day 
named ;  and  in  default  thereof  to  be   confined  in  the 
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county  jail  until  she  complied  with  the  order  or  was  dls^ 
charged  by  the  court. 

The  moticn  made  at  the  special  term^  the  order 
entered  upon  which  is  the  subject  of  the  present  appeal^ 
was  made  for  the  purpose  of  procuring  the  order  for  the 
appellant's  original  examination  to  be  set  aside,  and  also 
to  vacate  the  order  adjudging  her  guilty  of  contempt. 
The  notice  of  motion  was  that  the  orders  of  the  special 
county  judge  be  set  aside  upon  the  merits,  and  because 
they  were  irregular  for  the  reason  that  the  appellant 
had  been  adjudged  guilty  of  contempt  without  any 
proper  or  legal  proof  of  gxdlt  being  produced  before  the 
judge ;  and,  secondly ^  beca^se  sh<e  had  once  appeared  at 
the  time  and  place  appointed  by  the  judge,  ready  and 
willing  to  show  cause  why  she  should  not  be  adjudged 
guilty  of  contempt ;  and,  thirdly ^  on  the  ground  that  the 
orders  of  the  special  county  judge  were  void,  and  were 
made  without  jurisdiction  of  the  subject-matter  or  of  the 
person ;  also  upon  the  ground  that  the  affidavit  for  her 
examination  furnished  no  fact  upon  which  to  base  the 
orders  and  proceedings  already  mentioned. 

It  will  be  noted  that  there  was  no  application  made 
to  the  special  term  to  be  relieved  from  the  orders  of  the 
special  county  judge  upon  the  ground  of  favor  or  of  ex^ 
cusable  neglect  to  appear  for  examination.  On  the 
contrary,  it  is  distinctly  averred  in  the  moving  affidavit 
that  the  failure  of  the  appellant  to  appear  before  the 
special  county  judge  to  show  cause  why  she  should  not 
be  punished  for  contempt  for  disobedience  of  the  order 
for  her  examination  was  deliberate,  and,  as  is  claimed, 
was  done  under  the  advice  of  counsel. 

This  refusal  on  the  part  of  the  appellant  to  appear 
in  pursuance  of  the  command  of  the  second  order  seems, 
to  be  placed  wholly  upon  the  ground  that  the  original 
affidavit  for  her  examination  as  a  third  party  in  the  pro> 
ceedings  supplementary  to  execution  was  defective  in 
that  it  alleged,  on  information  and  belief  only,  without 
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giving  the  sources  of  such  information,  that  the  ap- 
pellant was  indebted  to  the  judgment  debtor,  or  had 
property  of  his  which  she  failed  to  apply  upon  the  judg- 
ment. 

Under  section  2441  of  the  Code  of  Civil  Procedure, 
ihe  judgment  creditor  was  entitled  to  an  order  requiring 
the  appellant's  examination  "  upon  proof,  by  affidavit,  or 
other  competent  written  evidence,  to  the  satisfaction  of 
the  judge,"  etc.  The  facts,  being  stated  on  information 
and  belief  only  in  the  affidavit  for  her  examination,  were 
insufficient  to  support  the  order  made  thereon,  and  such 
-order  would  have  been  necessarily  set  aside  on  ap- 
plication to  the  judge  who  granted  it.^  But  no  such 
Application  was  made. 

The  order,  however,  though  supported  by  an  insuffi- 
cient affidavit  was  not  void;  and  consequently  it  was 
incumbent  upon  the  appellant  to  obey  the  same  or  to 
take  proper  steps  to  have  it  vacated.  She  coul^  not 
treat  it  as  a  nullity.  She  should  have  appeared  before 
the  referee  in  pursuance  of  the  terms  of  the  order  or 
should  have  taken  some  direct  measures  to  be  relieved 
of  its  obligations.  Had  the  special  county  judge,  if 
-such  application  had  been  made,  refused  to  vacate  the 
order,  her  remedy  would  have  been  perfect  on  appeal  to 
this  court.  Consequently,  having  neglected  to  appear 
l3efore  the  referee,  the  county  judge  had  power  to 
punish  her  for  the  contempt  under  section  2457  of  the 
<3ode. 

Within  the  provisions  of  this  section,  it  is  not  a 
sufficient  excuse  for  the  party  proceeded  against  to 
neglect  obedience  to  an  order  of  the  judge  upon  the 
ground  that  he  is  advised  that  the  same  was  not  sup- 
ported by  sufficient  affidavit  so  long  as  the  proceedings 
before  the  judge  gave  him  jurisdiction  of  the  subject- 

*  See  Leonard  v.  Bowman  {anU^  p.  287,  and  cases  there  cited); 
also  Schenck  v.  Irwin  {anUy  p.  96). 
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matter  and  of  the  person  proceeded  against,  as  they 
clearly  did  in  this  instance.  The  order  appealed  from 
should  be  affirmed. 

Order  appealed  from  affirmed,  with  $10  costs  and 
disbursements. 

DwiGHT,  P.  J.,  concurred* 


MELLEN  V.  MELLEN  et  at. 

SUPHEHE   OOUBT,  FlRST  DEPARTMENT,  NeW   ToRK  CoUOTT 

Special  Term  ;  September,  189L 

§§999,1544. 

J^  trial^^nunUon  far,  token  cannot  le  rehsard  after  adjaumment  of 

ekrcuU — Effect  of  wrdiet  in  equity  action  lehorejury  trial  is 

matter  of  right. 

An  order  denying  a  motion  for  a  new  trial  made  at  circuit  cannot 
be  vacated,  and  a  rehearing  oi  the  motion  had  at  special  term 
after  the  adjournment  of  the  circuit. 

A  motion  for  a  new  trial  having  been  made  at  circuit  on  the  judge's 
minutes  in  an  action  there  triable  before  a  jury,  and  denied,  and 
that  court  having  adjourned  erne  die,  the  only  way  to  review  the 
verdict  and  the  facts  is  by  an  appeal  from  the  order  entered 
upon  the  denial  of  such  motion. 

Motions  for  new  trials  in  jury  cases  are  allowed  and  regulated  by 
statute,  and  are  not  a  matter  of  right  independent  of  the  statute. 

A  court  of  equity  cannot  disregard  the  verdict  of  a  jury  where  the 
trial  in  that  method  is  a  matter  of  right. 

While  an  action  for  partition  is  an  equitable  one,  the  statute  has 
given  an  absolute  right  to  the  trial  thereof  by  jury;  and  where 
that  right  is  claimed  and  the  case  is  tried  on  the  pleadings  and 
all  the  issues  disposed  of  by  the  verdict  and  a  motion  for  a  new 
trial  has  been  denied,  the  case  is  ripe  for  decree  on  motion  to  the 
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special  tenn ;  there  is  nothiDg  for  the  court  of  special  term  to  try 
and  it  cannot  disregard  the  verdict  of  the  jury. 

In  sach  case,  the  fundamental  question  of  Uw  relating  to  the  right 
of  the  plaintiff  to  maintain  the  action  were  necessarily  inroWed 
at  the  trial  at  circuit,  and  the  rulings  of  the  court  oa  such  of 
them  as  were  brought  to  its  notice  are  not  the  subject  of  re-ex- 
amination by  the  special  term,  but  can  only  be  reviewed  on  ap- 
peal. 

(Decided  Septmber  8,  1891.) 

Motion  by  the  plamtiff  for  judgment  upon  a  verdict 
in  her  favor  in  an  action  for  partition  and  by  the  defend- 
ant that  an  order  made  at  circuit  denying  a  motion  for  a 
new  trial  be  vacated  and  that  such  motion  be  reheard. 

This  action  was  brought  by  Sarah  E.  Mellen  against 
Abner  Mellen  and  others  for  the  partitioning  of  certain 
real  property  situate  in  the  city  of  New  York.  Issue  was 
duly  joined  by  the  service  of  answers,  and  upon  the  de- 
fendants claiming  the  right  to  the  trial  of  the  issues  so 
raised  by  the  jury,  the  action  was  brought  to  trial  at  cir- 
cuit, and  there  tried  before  a  jury,  which  rendered  a 
verdict  in  favor  of  the  plaintiff.  The  defendants  moved 
for  a  new  trial  and  their  motion  was  denied,  and  there- 
after the  present  applications  were  made. 

Henry  DaUy,  Jr.y  for  plaintiff! 

Oeorge  HtU,  for  defendant. 

Patterson,  J. — The  conclusions  at  which  I  have  ar- 
rived on  this  application  for  judgment  are  as  follows, 
viz. : 

1.  The  motion  to  vacate  the  order  denying  the  motion 
for  a  new  trial  made  at  the  circuit  and  for  a  rehearing 
of  that  motion  cannot  be  entertained.  The  authority  to 
consider  such  a  motion  expired  with  the  circuit  at  which 
the  action  was  tried. 

2.  A  motion  having  been  made  at  the  circuit  on  the 
judge's  minutes,  and  denied,  and  that  court  having  ad- 
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jonmed  sine  dity  the  only  way  to  reyiew  the  verdict  and 
the  facts,  as  the  case  now  stands,  is  by  appeal  from  the 
order  entered  denying  the  motion.  Motions  for  new 
trials  in  jury  cases  are  allowed  and  regulated  by  statute, 
and  are  not  a  matter  of  .right,  independent  of  the  stat* 
nte. 

3.  The  verdict  of  the  jury  is  conclusive  on  the  special 
term  at  this  stage  of  the  case.  While  partition  is  an 
equitable  action,  the  statute  has  given  the  absolute  right 
to  a  trial  thereof  by  jury,  and  there  is  no  inherent  power 
in  a  court  of  equity  to  disregard  the  verdict  of  a  jury 
whera  the  /trial  in  that  method  is  a  matter  of  legal  right.* 
That  right  was  claimed  by  the  defendants,  and  allowed. 
Either  special  framed  issues  may  in  such  actions  be 
tried  by  the  jury,  or  all  the  issues  may  be  submitted. 
Here,  by  the  election  of  the  defendants,  the  case  was 
tried  on  the  pleadings  and  all  the  issues  were  disposed 
of  by  the  verdict.  Thereafter  there  was  nothing  for  the 
court  at  special  term  to  try ;  and  there  being  a  general 
verdict  in  favor  of  the  plaintiff,  and  a  new  trial  hajing 
been  refused,  and  there  being  no  remaining  issues  to  be 
tried,  the  cause  was  ripe  for  decree  on  motion  to  the 
fip&cial  term.  The  whole  controversy  was  litigated  before 
the  jury,  and  the  defendants  cannot  have  two  trials  in 
different  tribunals  of  the  same  issues. 

4.  The  fundamental  questions  of  law  relating  to  the 
right  of  the  plaintiff  to  maintain  this  action  were  neces- 
sarily involved  in  the  trial  at  the  circuit,  and  the  rulings 
of  the  court  on  such  of  them  as  were  brought  to  its  notice 
are  not  the  subject  of  re-examination  here.  They  can  be 
reviewed  only  by  appeal.  In  view  of  precedents  cited  by 
the  defendants  on  this  ^application,  concerning  the  com- 
plete execution  of  the  power  of  sale  by  the  executory 
contract  made  between  Banning,  executor,  and  the  pur- 

*  The  right  to  a  trial  by  jury  of  issues  of  fact  in  an  action  for 
partition  is  given  by  Code  Civ,  Pro.  1 1544. 
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chaBer  at  the  auction  sale,  and  the  constraction  given  in 
those  precedents  to  section  114  of  the  statute  of  powers,^ 
the  ruling  at  the  circuit  ought  to  be  reviewed.  There  i& 
another  question  of  law  which  was  not  raised  at  the  cir* 
cuity — ^for  there  the  whole  case  was  declared  to  be  in- 
cluded within  the  three  branches  or  questions  stated  ou 
the  record  on  the  opening  of  the  case, — and  that  is  the 
existence  of  a  valid  power  of  sale  as  a  barrier  to  the 
plaintiff's  right  to  partition  the  property. 

6.  As  the  case  stands,  the  plaintiff  is  entitled  to  a  de- 
cree, the  court  now  being  without  power  to  set  aside  the 
verdict  or  to  order  judgment  contrary  thereto.  All  pro- 
ceedings after  decree  will,  however,  be  stayed,  that  the 
defendants  may  perfect  an  appeal  within  the  time  al- 
lowed by  law,  from  both  the  judgment  to  be  entered  and 
the  order  denying  a  new  triaL 


HAZART)  et  61.,  Afpsllants,  v.  BIRDSALL  e<  aZ.,  Be- 

SFONDEHTS. 

Supreme  Coubt,  Futh   DEFAimaEMT,  General   Tebm; 

OOTOBEB,  1891. 

§  53L 

BiXl  of  partieUUvn-'When  not  properly  ortUrod, 

Where  in  an  action  for  the  partitioning  of  real  property  the  plaintiff 
alleges  that  an  apparent  deviee  by  one  as  whose  heir-at-law  he 
claims,  is  void  for  the  reason,  among  other  things,  that  the  exe- 
cution of  the  will  is  defective  and  that  its  making  was  induced 
by  undue  influence ;  an  order  should  not  be  made  after  answer 

•2  5.5.786. 
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directing  the  plaintiff  to  furnish  a  bill  of  the  particulars  in 
which  the  execution  of  the  will  is  alleged  to  be  defective  and  of 
any  particular  or  special  act  or  false  representation  relied  upon 
to  establish  undue  influence,  for  the  reason  that  to  require  the 
first  of  these  particulars  would  be  to  require  the  plaintiff  to 
present  the  legal  arguments  showing  wherein  the  will  was  not 
properly  executed ;  and  to  require  the  second  would  be  to  require 
the  evidence  upon  which  the  plaintiff  relies  to  establish  undue 
influence,  and  also  because  fraud  is  not  charged  in  the  com- 
plaint. 

Bennett  v,  Wardell  (4B  Bun,  452)  followed. 

Upon  motion  for  a  bill  of  particulars  in  an  action  other  than 
upon  an  account,  the  fact  that  the  defendant  is  able  and  willing 
to  join  issue  upon  the  allegations  of  the  complaint  is  a  circum- 
stance to  be  considered  in  determining  the  question  whether  or 
not  the  particular  information  desired  is,  in  reality,  needed  by 
the  defendant. 

(Decided  October  28,  1891.) 

Appeal  by  ther  plaintiff  from  an  order  of  the  Monroe 
county  special  term  granting  a  motion  made  by  the  de* 
fendant  for  a  bill  of  particulars  of  the  plaintiff's  claim. 

The  facts  appear  in  the  opinion. 

G.  J.  Brovming,  for  plaintiffs,  appellants. 

A  E.  Sutherland,  for  defendants,  respondents. 

Macombeb,  J. — This  action  is  for  the  partition  of 
certain  lands  described  in  the  complaint,  of  which  one 
Benjamin  Birdsall  died  seized  on  the  22d  day  of  April, 
1890.  The  plaintiffs  are  the  daughter  and  grandson  of 
the  decedent,  and  the  defendant  Cordelia  Birdsall  is  his 
widow.  The  claim  made  by  the  plaintiffs  is  that  they 
are  entitled  to  a  portion  of  the  real  estate  as  tenants  in 
common  with  other  parties  named,  although  the  deceased 
left  a  will  by  which  the  land  was  apparently  devised  to 
the  respondent  Cordelia  Birdsall. 

The  action  in  form  is  under  section  1637  of  the  Code 
Vol.  XXI.— 90. 
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of  Civil  Procedure,  which  permits  persons  claiming  as 
joint  tenants  or  tenants  in  common,  bj  reason  of  being 
heirs-at-law  of  the  person  who  died  in  possession  of  the 
real  property,  to  maintain  an  action  for  the  partition 
thereof,  notwithstanding  an  apparent  devise  thereof  to 
another  by  the  decedent.  By  the  terms  of  this  section, 
it  is  incumbent  upon  the  plaintiffs  to  allege  and  estab- 
hsh  that  such  apparent  devise  is  void. 

The  allegations  of  the  plaintiffs  are,  so  far  as  is  mate- 
rial to  this  appeal,  ''that  although  the  said  paper  pur- 
ports to  be  the  last  will  and  testament  of  the  said 
Benjamin  Birdsall,  and,  by  its  terms,  devises  or  be- 
queaths the  said  real  estate  or  the  proceeds  thereof  to 
the  parties  above  mentioned,  the  said  apparent  devise 
and  bequest,  together  with  the  power  of  sale  contained 
in  the  said  alleged  will,  is  void  ;  and  said  alleged  will  is 
void,  as  to  said  property,  for  the  reason  that  the  said 
paper  and  instrument  was  not  duly  executed  by  the  said 
deceased  as  his  last  will  and  testament,  and  the  alleged 
execution  thereof  was  not  his  free  and  voluntary  act ; 
and  that  when  the  said  paper  purports  to  be  executed 
the  said  deceased  was  not  of  sound  mind,  memory,  and 
understanding,  and  that  he  was  incompetent,  by  reason 
of  mental  weakness,  bodily  infirmities,  and  unsoundness 
of  mind,  to  make  a  will ;  and  that  the  said  Benjamin 
Birdsall  was  procured  to  put  his  signature  to  the  said 
paper,  and  to  execute  the  same,  by  the  defendant  Cor- 
delia Birdsall,  through  improper  and  undue  influences 
brought  to  bear  upon  him  by  the  said  Cordelia  Birdsall, 
and  the  same  was  not  the  free  and  voluntary  act  of  said 
deceased.*' 

The  order  made  upon  the  defendants'  motion  required 
the  plaintiffs  to  furnish  to  the  defendants'  attorneys, 
within  20  days,  a  bill  of  particulars  setting  forth — ** First, 
the  particular  or  particulars  in  which  the  execution  of 
the  will  is  alleged  to  be  defective  ;  second,  any  particular 
JOT  special  act  or  false  representation,  if  there  be  any 
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such  act  or  false  representation,  which  is  relied  on  as 
establishing  Tmdne  influence." 

No  claim  is  made  but  that  the  complaint  is  precise 
and  accurate  enough  to  enable  the  defendants  to  answer 
its  allegations  intidUigently  ;  for,  simultaneously  with  the 
service  of  the  affidavits  and  notice  of  motion,  an  answer, 
putting  in  issue  the  principal  allegations  of  the  complaint^ 
was  served.  t 

While  it  is  true  that  under  section  531  of  the  Code  of 
Civil  Procedure  the  court  is  not  in  terms  restricted  in 
granting  motions  for  bills  of  particulars  to  cases  where 
the  motion  is  made  before  answer,  yet  the  fact  that  a 
defendant  is  able  and  willing  to  join  issue  upon  the  al- 
legations of  the  complaint  is  a  circumstance,  in  actions 
other  than  those  upon  an  account,  to  be  considered  in 
determining  the  question  whether  or  not  the  particular 
information  desired  is,  in  reality,  needed  by  the  defend- 
ant 

Undoubtedly  the  office  of  a  bill  of  particulars  is  to 
amplify  the  plesjrdings  so  as  to  specify  clearly  the  claim 
or  defence  set  up,  and  to  limit  the  generality  of  a  plead- 
ing ;  thus  preventing  surprises  at  the  trial.  But  it  is  not 
in  all  cases  that  a  bill  of  particulars  can  be  of  special 
service  to  parties,  so  long  as  the  pleading  itself  is  definite 
and  certain,  and  to  which  the  opposite  party  has  volun* 
tarily  answered  before  notice  of  motion. 

In  the  case  as  presented  on  this  appeal,  it  seems  as 
if  the  demand  actually  made  by  the  notice  of  motion  and 
by  the  order  was  that  the  plaintiflfs  disclose  to  the  de- 
fendants the  evidence  upon  which  they  intended  to  rely 
at  the  trial.  This  certainly  is  not  the  office  of  the  bill 
of  particulars.  Though  the  language  of  the  Code  is 
general,  and  applicable  to- all  civil  actions,  yet  in  actions 
outside  of  those  upon  an  account,  where  the  items  there- 
of are  usually  directed  to  be  served  when  not  contained 
in  the  pleading,  the  granting  of  the  order  is  not  a  matter 
of  course.    The  power  must  be  exercised  in  each  case 
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according  to  the  nature  of  tbe  action,  and  the  character 
of  the  inquiry  to  be  instituted  upon  the  trial  thereoL 

It  appears  to  us  that  the  first  direction  contained  in 
the  order  appealed  from  requires  the  plaintiffs  to  pro- 
duce the  legal  argument  showing  wherein  the  will  was 
not  properly  executed,  and  the  second  the  evidence  upon 
which  they  rely  to  establish  undue  influence  ;  but  it  is 
not  the  office  of  a  bill  of  particulars  to  compel  a  dis- 
closure  of  tnese  matters. 

In  the  case  of  Bennett  v.  Wardell  (43  Hun,  452), 
which  was  an  action,  like  the  one  before  us,  for  the 
partition  of  real  estate,  and  where  the  complaint  alleged 
that  the  defendant  therein  claimed  an  interest  in  the 
property  under  a  devise  of  a  will  which  was  void,  it  was 
held  that  the  court  should  not  order  a  bill  of  particulars 
specifying  the  grounds  upon  which  it  was  claimed  the 
devise  was  void,  and  the  general  term  accordingly  re- 
versed the  order  of  the  special  term  granting  the  motion 
for  such  bilL  Moreover,  we  do  not  understand  that 
fraud  is  charged  in  the  complaint  against  the  apparent 
devisee,  but  the  order  requires  the  disclosure  of  any  acts 
of  fraud  relied  on,  which  may  have  resulted  in  making  a 
case  of  undue  influence.  In  this  respect  the  order  was 
unwarranted  by  the  case,  even  if  in  other  respects  it 
could  be  upheld.  But  under  the  authority  cited  above, 
and  for  the  reason  hereinbefore  stated,  we  think  that 
the  order  of  the  special  term  was  not  supported  by  the 
case  presented. 

Order  reversed,  with  $10  costs  and  disbursements^ 
and  the  motion  denied,  with  $10  costs. 

DwiGHT,  P.J.,  and  Lewis,  J.,  concurred. 
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LIVINGSTON   AND  Another,  Eespondents,  v.   MAN- 
HATTAN BAILWAY  CO.  AND  Another,  Appelijcnts. 

(Three  Cases.) 

Superior  Court  op-  the  City  op  New  York,  General 
Term;  Deoescber,  189L 

§§  1022, 1023. 

Finding9~-v>hat,  must  he  included  in  decmon  of  referee  hefcre  tohom 

action  tried. 

Findings  made  by  a  judge  or  referee  before  whom  the  whole  issue  of 
fact  in  an  action  has  been  tried,  upon  the  request  of  a  party 
need  not  be  inserted  in  the  decision  or  report  if  they  are  imma- 
terial, or  if  they  had  been  already  substantially  covered  by  the 
findings  contained  in  the  decision  or  report. 

While  it  is  technically  the  duty  of  a  judge  or  referee  before  whom 
the  whole  issue  of  fact  in  an  action  has  been  tried  to  pass  upon 
request  to  find,  that  duty  will  be  fully  performed  by  a  specific 
denial  of  each  and  every  request  that  a  fact  be  found  which  is 
either  immaterial  or  has  been  already  substantially  covered  by 
the  findings  embodied  in  the  decision  or  report. 

Upon  appeal  from  a  judgment  rendered  upon  a  trial  by  a  referee  an 
exception  to  a  refusal  to  make  a  finding  requested,  fully  pre- 
sents the  question  whether,  upon  the  whole  evidence,  it  should 
or  should  not  have  been  made,  and  such  question  must  be  deter- 
mined with  due  regard  to  the  rights  of  the  parties,  and  upon 
such  appeal  any  order  refusing  to  send  the  case  back  to  the 
referee  for  further  findings  may  also  be  reviewed  provided  the 
notice  of  appeal  asks  for  a  review  of  the  order. 

While  the  court  possesses  the  power  to  send  a  case  back  to  a  referee 
for  further  findiogs  upon  material  points  not  covered  by  his  re- 
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port,  or  to  have  findings  made  especially  at  the  request  of  either 
party,  incorporated  into  the  report  no  error  is  committed  in 
refosing  so  to  do  where  the  report  includes  all  the  facts  deemed 
materiid  or  in  any  wise  calculated  to  affect  the  decision. 

Livingston  v.  Manhattan  Railway  Co.  (21  N.  Z  Cw.  Pro.  100)  af- 
firmed. 

(Decided  Deeember,  1801.) 

Appeal  by  the  defendants  from  an  order  of  the  spe> 
dal  term  of  the  superior  court  of  the  city  of  New  York 
denying  a  motion  to  send  back  the  report  of  the  referee 
in  each  of  the  three  actions  for  the  incorporation  there- 
in of  findings  made  by  him  upon  request  of  the  defend- 
ants. 

The  facts  are  stated  in  the  opinion. 

Dairies  dk  RapaRo^  for  defendant,  appellant. 

Olin^  JSivea  and  Montgomery^  for  plaintiffs,  respond-* 
ents. 

I^Ireedman,  J. — ^In  each  of  the  above  entitled  actions 
the  defendants  moved  that  the  report  of  the  referee  be 
vacated  and  set  aside,  and  that  the  action  be  sent  back 
to  the  referee,  and  that  he  be  directed  to  make  a  report 
including  all  of  the  facts  found  by  him,  and  all  the  con- 
clusions of  law  found  thereon.  The  motions  were  denied 
and  the  defendants  appealed. 

Each  of  these  actions  was  the  usual  action  by  an 
abutting  owner  for  an  injunction  and  for  damages  by 
reason  of  the  construction,  maintenance,  and  operation 
of  an  elevated  railroad  in  front  of  such  owner's  prem- 
ises. 

By  consent  of  the  parties  the  actions  were  referred 
to  a  referee  to  hear  and  determine  the  same,  and  they 
were  so  tried.  On  the  trial  the  plaintiffs  and  the  de- 
fendants proposed  separate  findings  of  fact  and  conclu- 
sions of  law  and  submitted  them  to  the  referee. 
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He  marked  on  the  margin  the  disposition  made  of 
each  proposition,  and  returned  the  proposed  findings  to 
the  attorneys  of  the  respective  parties.  At  the  same 
time  the  referee  delivered  to  the  attorneys  for  the  plain- 
tiffs his  report  in  each  action,  made  up  by  himself,  in 
which  he  found  that  the  plaintiffs  were  entitled  to  an 
injunction  and  to  damages. 

It  is  now  claimed,  as  it  was  claimed  on  the  motions 
below,  that  the  reports  so  made  up  do  not  contain  all  the 
facts  found  by  the  referee  at  the  request  of  the  defend- 
ants, and  that  for  this  reason  the  reports  should  have 
been  vacated  and  set  aside,  and  the  actions  referred  back 
to  the  referee  for  a  proper  report.  The  claim  that  the 
reports  do  not  contain  all  these  facts  is,  in  form,  correct 

The  first  question  then  is  whether  the  defendants 
were  prejudiced  by  the  omission. 

Each  report  is  complete  in  itself,  and  appears  to  com- 
ply with  the  substantial  requirements  of  the  Code  and 
the  practice  heretofore  observed.  It  contains  a  full 
statement  of  facts  found,  a  statement  of  conclusions  of 
law  based  thereon,  and  a  direction  for  the  appropriate 
judgment 

There  were  made  by  the  defendants :  in  the  case  of 
Morgan  L.  Livingston,  fifty-seven  requests  to  find  facts 
and  twenty-three  requests  to  find  conclusions  of  law  ;  in 
the  case  of  Julia  Livingston,  fifty-five  requests  to  find 
facts  and  twenty-four  to  find  conclusions  of  law  ;  and  in 
the  case  of  Silvia  Livingston,  fifty-seven  requests  to  find 
facts,  aod  twenty-four  conclusions  of  law. 

Of  these,  many  were  found  as  requested,  with  the 
remark  that  they  had  been  so  found  in  the  report; 
others  were  found  with  a  qualification  ;  still  others  were 
simply  marked  "found"  and  the  remainder  were  re- 
fused. The  referee  included  in  his  report  in  each  case 
all  such  facts  as  he  deemed  necessary  to  support  his 
conclusions  of  law.  Each  report  contains  twenty  find- 
ings of  fact  and  eight  conclusions  of  law.     The  result  is 
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a  clear,  compact,  and  comparatively  concise  report,  iden- 
tical (except  as  to  dimensions,  names,  amounts,  etc.)  in 
each  of  the  three  cases— a  practice  to  be  highly  com- 
mended, unless  the  law  clearly  calls  for  a  different  one. 
Though  the  three  cases  are  substantially  all  alike— re- 
lating to  three  contiguous  parcels  of  land,  and  the  differ- 
ences relating  only  to  names,  descriptions,  amounts,  etc 
—the  defendants*  requests  were  ingeniously  confused  so 
as  to  be  different  in  each  case.  After  having  passed 
upon  them,  the  referee  included  in  his  report  of  each 
case  all  the  facts  and  conclusions  of  law  so  found  which 
he  deemed  material  or  in  anywise  calculated  to  affect  the 
decision. 

I  have  carefully  examined  those  which  were  omitted 
from  the  reports,  and  found  that,  in  view  of  the  law  ap- 
plicable to  this  class  of  cases,  they  are  utterly  inefficient 
to  work  a  result  different  from  that  which  was  reached, 
provided  the  findings  of  fact  which  were  stated  in  the 
reports  are  supported  by  sufficient  competent  evidence, 
which  latter  question  cannot  be  determined  at  the  pres- 
out  time.    In  no  aspect  which  can  be  taken,  can  the  de- 
fendants lose  anything  on  their  appeals  from  the  judg- 
ments in  these  cases  by  reason  of  the  fact  that  in  each 
case  the  findings  of  the  referee  are  written  upon  two 
pieces  of  paper  and  not  one.     The  rulings  as  to  the 
omitted  findings  appear  in  his  notes  on  the  margins  of 
the  requests,  and  the  defendants  can  file  them  and  print 
them  and  have  them  considered  as  part  of  their  appeal 
papers.     Their  appeal  may  be  brought  both  upon  the 
facts  and  the  law,  and,  if  proper  steps  are  taken,  they 
may  at  the  same  time  have  a  review  of  the  order  denying 
their  motions  to  send  the  reports  back,  and  upon  such 
review  obtain  the  relief  to  which  they  may  then  show 
themselves  entitled.  -^        ^ 

lish^d    P'"^*"^"^  ^y  *^«  ^^i««ion  having  been  esteb- 
iisned,  the  only  remaining  question  is  whether  the  de- 
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f  endants,  although  not  prejudiced,  have  a  strict  statutory 
right  to  the  relief  demanded  bj  them  on  their  motions. 

Prior  to  the  decisions  made  by  the  general  term  of 
the  supreme  court  of  the  first  department,  in  Nobis  v. 
Pollock  (17  N.  Y.  av.  Pro.  243)  and  Schulteis  v.  Mc- 
Inemy  (aw^6,  p.  157,  note),  it  was  generally  considered  and 
believed  that  no  such  right  existe.  The  solution  of  the 
question  depends  upon  the  interpretation  and  construc- 
tion of  sections  1022  and  1028  of  the  Code  of  Civil  Pro- 
cedure. 

Section  1022  prescribes  that  the  decision  of  the  court 
or  the  report  of  the  referee,  upon  the  trial  of  the  whole 
issue  of  fact,  must  state  separately  the  facts  found  and 
the  conclusions  of  law,  and  it  must  direct  the  judgment 
to  be  entered  thereon.  Sections  267  and  272  of  the  old 
Code  also  provided  that  the  decision  or  report  should 
contain  a  statement  of  the  facts  found  and  the  conclu- 
sions of  law  separately. 

Under  the  old  Code  it  became  well  settled  that  the 
statement  of  facts  thus  required  consisted  of  a  statement 
of  the  material  facts  necessary  to  support  the  conclu- 
sions of  law  based  thereon,  and  no  more,  and  that  no 
detailed  findings  were  required  specifying  the  particulars 
of  the  general  conclusions  of  fact,  or  explaining  the 
means  or  processes  by  which  such  general  conclusions 
were  reached  (Avery  v.  Foley,  4  Hun^  415 ;  Wilson  v. 
Knapp,  42  Super.  C».  25;  aflfd  70  N.  Y.  696;  Beck  v. 
Sheldon,  48  N.  Y.  365). 

In  Pollock  V.  Pollock  (71  N,  Y.  137),  the  court  of 
appeals  even  held  that  a  decision  of  the  special  term, 
consisting  of  a  statement  that  the  court  found  plaintiff 
guilty  of  adultery  as  charged  in  the  answer,  and  of  a 
direction  that  the  complaint  be  dismissed,  was  a  suffi- 
cient compliance  with  the  provision  of  the  Code  that  the 
facts  and  the  conclusions  of  law  should  be  separately 
iound  and  stated* 

Section  1022  of  the  Code  of  Civil  Procedure  has  been 
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uniformly  interpreted  in  like  majiner  upon  this  pointy 
and  notably  so  in  Dolan  v.  Merritt  (18  Hun,  27)  and  Wer- 
felman  v.  Manhattan  B.B.  Co.  (32  St.  Rep.  682). 

Under  the  old  Code,  however,  a  practice  had  sprang 
up  not  founded  upon  any  requirement  of  the  Code,  but 
upon  a  rule.  Rule  32  of  the  Gteneral  Rules  of  Practice 
in  force  at  that  time,  permitted  a  party  after  the  report 
of  a  referee  or  the  decision  of  a  court,  upon  the  settle- 
ment of  a  case,  to  present  proposed  findings  of  fact,  and 
the  judge  or  referee  was  thereupon  required  to  pass  upon 
such  questions  of  fact  so  presented  by  either  party  as 
should  be  material  to  the  issue.  The  practice  under 
this  rule,  in  cases  where  the  referee  refused  to  make  ad- 
ditional findings,  became  awkward  and  inconvenient 
No  exception  to  such  refusal  would  lie,  and  the  remedy 
of  the  party  aggrieved  was,  by  a  motion  in  court  for  an 
order  sending  back  the  report,  with  instructions  requir- 
ing findings  upon  questions  decided  to  be  material 
(Rogers  v.  Wheeler,  52  N.  7.  262). 

As  shown  by  Finch,  J.,  in  Gomerly  v.  McGljrnn  (84 
N.  Y.  284),  this  inconvenience  was  sought  to  be  remedied 
in  the  revision  which  produced  the  Code  of  Civil  Pro- 
cedure. By  section  993  it  was  provided  that  a  refusal 
to  make  any  finding  whatever  upon  a  question  of  fact  as. 
to  which  a  request  was  reasonably  made  by  either  party^ 
is  a  ruling  upon  a  question  of  law.  If  the  change  had 
stopped  here,  its  only  effect  would  have  been  that  a  new 
and  additional  remedy  would  exist  in  the  case  of  a  re« 
fusal  to  make  a  finding  upon  a  material  question  of  fact. 
But  the  change  went  further.  By  section  1023  it  was 
provided  as  follows :  "  Section  1023.  Before  the  cause 
is  finally  submitted  to  the  court  or  the  referee,  or  within 
such  time  afterwards,  and  before  the  decision  or  report  is 
rendered,  as  the  court  or  the  referee  allows,  the  attorney 
for  either  party  may  submit  in  writing  a  statement  of  the 
facts  which  he  deems  established  by  the  evidence,  and 
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of  the  rulings  upon  questions  of  law,  which  he  desires* 
^e  court  or  the  referee  to  make. 

**  The  statement  must,  be  in  the  form  of  distinct  pro- 
positions of  law  or  of  fact,  or  both  separately  stated: 
each  of  which  must  be  numbered  and  so  prepared,  with 
respect  to  its  length,  and  the  subject  and  phraseology 
thereof,  that  the  court  or  referee  may  conveniently  pass 
upon  it  At  or  befcure  the  time  when  the  decision  or  re- 
port is  rendered,  the  court  or  the  referee  must  note,  in 
the  margin  of  the  statement,  the  manner  in  which  each 
proposition  has  been  disposed  of,  and  must  either  file 
or  return  to  the  attorney  the  statement  thus  noted ;  but 
an  omission  so  to  do  does  not  afifect  the  validity  of  the 
decision  or  report." 

In  enacting  this  section  the  iegislature  rendered 
rule  32,  as  it  then  stood,  inoperative,  and  determined 
that  thereafter  all  requests  should  be  made  before  the 
decision  or  report  is  rendered,  and  that  the  requests  so 
made  should  be  passed  upon  at  or  before  the  time  when 
the  decision  or  report  is  rendered.  I  cannot  find  that 
this  new  sectTon  worked  any  change  in  the  law,  as  it 
then  stood,  as  to  the  actual  incorporation  of  findings 
made  at  the  request  of  either  party  into  the  decision  or 
report  "While  the  requests  must  be  made  before  the 
rendition  of  the  decision  or  report,  they  may  be  passed 
upon  either  at  or  before  the  time  when  the  decision  or 
report  is  rendered.  Under  the  familiar  rule  that  in  the 
interpretation  or  construction  of  a  statute  effect  must  be 
given,  if  possible,  to  every  word  of  the  statute,  the  word 
"  at "  cannot  be  ignored.  On  the  other  hand,  pursuant 
to  the  requirements  of  the  preceding  section,  the  deci- 
sion or  report,  when  rendered,  must  state  separately  the 
facts  found  and  the  conclusions  of  law,  and  it  must  di- 
rect the  judgment  to  be  entered  thereon.  It  must  be 
complete  in  these  particulars.  How,  then,  can  it  be  held 
that  additional  facts,  found  at  the  request  of  either 
party,  at  the  very  moment  of  the  rendition  of  such  a  com- 
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plete  decision  or  report,  must  appear  in  such  decision 
or  report  ?  I  cannot  come  to  such  a  conclusion,  and  am 
£rmly  convinced  that  if  the  legislature  had  intended  to 
work  such  a  result,  language  Mrould  have  been  employed 
which,  in  unmistakable  terms,  disapproved  of  the  pre- 
vailing practice,  and  prescribed  the  new  method  to  be 
pursued. 

lu  a  note  appended  by  Mr.  Austin  Abbott  to  the  re- 
port of  the  case  of  Nobis  v.  Pollock  (23  Abb.  N.  G,  279), 
the  learned  annotator  arrived  at  the  following  conclu- 
sions, and  stated  them  so  well  that,  in  view  of  their  great 
importance,  I  shall  quote  them  in  full,  viz.: 

"  Note  on  the  effect  of  findings  of  fact. — ^The  conflict 
in  the  cases  and  the  diversity  of  practice  on  this  subject 
is  noteworthy. 

"  Under  the  new  Procedure,  in  which,  at  law  as  well  as 
in  equity,  all  defences  must  be  pleaded  together  in  one 
answer,  and  in  which  cross  claims  are  set  up  bj  answer 
instead  of  cross-bill,  the  cases  are  very  frequent  in  which 
•complex  issues  are  presented  for  trial,  all  of  which  are 
material  to  be  tried,  but  any  one  or  less  than  all  are 
sufficient  to  determine  the  cause. 

**  The  object  of  the  Code  in  its  present  form  seems  to 
be  to  separate  the  findings  which  are  material  to  support 
the  conclusions  of  law  and  resulting  judgment  from 
those  which  are  not  material  for  that  purpose,  although 
they  were  material  for  the  purposes  of  the  trial ;  and  to 
require  the  statement  in  one  decision  of  all  that  go  to 
support  the  judgment  at  the  instance  of  whatever  party 
made ;  while  those  which  are  made  on  questions  not 
material  to  the  judgment  are  to  be  left  in  the  judge's 
allocatur  upon  counsel's  request,  so  that  the  refusal  to 
find  any  fact  material  to  the  judgment  may  be  reviewed 
by  the  party  prejudiced  thereby. 

"  This  accords  with  the  principle  that  a  finding  or 
refusal  not  material  to  support  the  judgment  ought  not 
to  be  embodied  in  the  decision  in  such  manner  as  to  be 
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apparently  res  cdjvdicaia,  for  a  successful  party  cannot 
appeal  from  a  judgment  in  his  own  favor  merely  for  the 
purpose  of  getting  rid  of  a  finding  against  him  on  a  point 
which  proves  not  material  to  the  judgment" 

The  conclusions  arrived  at  by  Mr.  Abbott  are  cor- 
rect as  far  as  they  go.  It  may  be  well,  however,  to  con- 
tinue the  discussion  a  little  farther,  and  to  point  out  that 
under  the  Code  of  Oivil  Procedure,  as  it  now  stands,  it 
is^  in  most  cases,  more  expedient  to  refuse  all  requests* 
upon  immaterial  points  than  to  find  the  immaterial  facts. 
Formerly,  as  I  have  already  shown,  an  exception  did 
not  lie  to  a  refusal  to  make  a  subsequent  additional 
finding  under  rule  32,  but  now  a  refusal  to  make  any 
finding  whatever  upon  a  question  of  fact  where  a  re- 
quest was  seasonably  made  by  either  party  is,  under 
section  993,  a  ruling  upon  a  question  of  law  within  the 
meaning  of  section  992,  and  as  such  it  may  be  excepted 
to  under  section  992  and  reviewed,  pursuant  to  section 
1346,  upon  the  appeal  from  the  judgment  Upon  such 
appeal  the  exception  fully  presents  the  question  whether, 
upon  the  whole  evidence,  the  finding  should  or  should 
not  have  been  made,  and  such  question  must  be  deter- 
mined with  due  regard  to  the  rights  of  the  parties. 

Upon  such  appeal,  any  order  may  also  be  reviewed 
refusing  to  send  the  case  back  to  the  referee  for  further 
findings,  provided  the  notice  of  appeal  asks  for  a  review 
of  the  order  (see  sees.  1301  and  1316).  The  same  rule 
prevails  both  at  general  term  and  in  the  court  of  ap- 
peals, for  in  a  case  tried  by  a  judge  without  a  jury  or  by 
a  referee,  both  may  review  the  facts  as  well  as  the  law, 
and  the  question  whether  a  certain  request  for  a  find- 
ing of  fact  which  was  refused,  should  or  should  not 
have  been  complied  with,  will  always  be  determined  if 
raised  by  an  exception  to  the  refusal,  with  reference  to 
the  materiality  of  the  fact  involved,  and  its  tendency  to 
vary  the  result.  No  advantage  can  be  derived,  therefore, 
from  findings  upon  immaterial  facts.     If  a  fact  does  af- 
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r  feet  the  restdt  in  the  slightest  degree^  its  proper  place 

\'  is  in  the  body  of  the  decision  or  report ;  but  if,  under 

V  ^the  law  as  it  stands,  it  cannot  affect  the  result  in  any 

I  way,  it  should  not  be  found  at  alL 

^  *  These  remarks  are  added  because  of  late  years  a 

tendency  has  manifested  itself  to  request  detailed  find- 
ings of  all  the  particulars  which  go  to  make  up  the  gen- 
eral facts  necessary  to  be  stated,  and  even  of  the  evi- 
dence thereof,  and  of  the  means  and  processes  by  which 
the  general  facts  are  arrived  at,  and  because  in  many  in- 
stances it  has  been  found  that  there  is  too  much  willing- 
ness and  readiness  to  comply  with  such  useless  requests, 
and  that  consistency  becomes  sometimes  impaired  in 
consequence  thereof.  The  three  cases  at  bar  afford  a 
good  illustration. 

In  each  the  substantial  controversy  turned  upon  only 
two  points,  namely,  the  loss  of  rental  value  during  a 
certain  period,  and  the  permanent  depreciation  of  the 
fee  value,  and  yet  in  each  case  the  defendants  presented 
at  least  fifty-five  requests  to  find  facts,  and  twenty-three 
requests  to  find  conclusions  of  law.  Such  practice  must 
be  discouraged.  It  puts  upon  trial  judges  and  referees 
a  work  of  supererogation  which  should  not  be  imposed 
upon  them,  and  which  serves  no  useful  purpose.  While, 
therefore,  it  may  be  technically  the  duty  of  a  judge  or 
referee  to  pass  upon  such  request,  that  duty  will  be  fully 
performed  by  a  specific  denial  of  each  and  every  one  of 
them  demanding  a  fact  to  be  found  which  either  is  im- 
material or  has  been  already  substantially  covered  by 
the  findings  embodied  in  the  decision  or  report 

I  think  I  have  now  sufficiently  demonstrated  that  the 
additional  facts  which  may  be  found  pursuant  to  the 
direction  of  section  1023,  need  not  be  inserted  in  the 
decision  or  report,  if  they  are  immaterial,  or  if  they  have 
been  already  substantially  covered  by,  the  findings  con- 
tained in  the  decision  or  report,  and  I  close  with  a  ref- 
erence to  the  concluding  sentence  of  section  1023|  by 
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which  it  is  expressly  provided  that  an  omission  on  the 
part  of  a  judge  or  referee  to  comply  with  the  directions 
of  said  section,  does  not  affect  the  validity  of  the  deci- 
sion or  report.  No  rule  of  court  can  therefore  be  made 
inconsistent  with  the  provisions  of  that  section,  for  the 
power  to  make  rules  is  limited  to  such  rules  as  are  not 
inconsistent,  but  in  harmony  with  the  provisions  of  the 
<3Dde  of  Civil  Procedure  (Gormerly  v.  MoGlynn,  84  N.  Y. 
284). 

For  the  reasons  stated,  the  conclusion  is  unavoidable 
that,  while  the  court  does  possess  the  power  to  send  a 
<:aBe  back  to  the  referee  for  further  findings  upon  mate- 
rial points  not  covered  by  the  report,  or  to  have  findings 
made  specially  at  the  request  of  either  party  incorpo- 
rated into  the  report,  no  error  was  committed  by  the 
learned  judge  below  in  refusing  to  send  back  the  oases 
at  bar. 

The  conclusion  reached  finds  strong  support  in  the 
opinion  of  Eabl,  J.,  in  Redfield  v.  Eedfield  (110  N.  Y. 
671  )j  and  the  opinion  of  Bugeb,  C.J.,  in  Green  v.  Ro- 
worth  (113  N.  Y.  462).  Both  judges  recognized,  under 
the  practice  prescribed  by  the  Code  of  Civil  Procedure, 
the  continued  existence  of  the  two  classes  of  findings 
hereinbefore  contained  in  the  body  of  the  decision  or 
report  as  formal  or  general  findings,  and  of  the  addi- 
tional findings  made  at  the  request  of  either  party  at  the 
time  of  the  rendition  of  the  decision  or  report,  as  special 
findings,  and  they  lay  down  the  rule  that,  in  case  of  any 
confiict  between  the  formal  and  special  findings,  the 
courts  are  bound  to  attempt  to  reconcile  them. 

The  order  should  be  afBirmed,  with  $10  costs  and 
disbursements. 

Sedqwice,  O.J.,  and  Dugbo,  J.,  concurred. 
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Ronalds  v.  Cammau. 


RONALDS,  Respondent,  v.  CAMMAN  et  o^.,  Appeuants.. 

SUPBEHE  COUBT,  FiBST  DEPARTMENT,  GENERAL  TeRM  ; 

October,  1891. 
§§  992,  996. 

AppMl — \fihm  doek  not  VUfrom  diamis$(d  (^  complaint — when  nuih  di^ 
mi$i(d  ontif  reviewed  an  appeal  firom  judgment. 

Exceptions  to  proceedings  upon  a  trial  can  only  be  reviewed  upon  ap- 
peal  from  the  judgment,  or  when  they  are  ordered  to  be  heard 
in  the  first  instance  at  general  term. 

A  motion  to  dismiss  the  complaint  in  an  action  made  at  the  trial  ia 
a  part  of  the  proceedings  at  the  trial,  and  an  exception  to  its 
denial  can  only  be  reviewed  in  the  same  manner  as  any  other 
exceptions  taken  at  the  trial. 

There  is  no  authority  whatever  for  the  entry  of  an  order  denying  a 
motion  made  at  trial  for  the  dismissal  of  the  complaint  in  an 
action,  and  an  appeal  from  such  an  order  preeeats  nothing  for 
review  and  should  be  dismissed. 

{Decided  (ktober  16,  1891.) 

Appeal  by  the  defendants  from  an  order  of  the  New 
York  countj  special  term  denying  a  motion  made  at  the 
trial  to  dismiss  the  complaint  in  this  action. 

When  this  action  came  on  for  trial  at  special  term 
the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  the  action  was  prematurely  brought,  and 
was  irregular.  The  motion  was  deniec^  and  an  order 
thereupon  entered  to  that  effect.  Subsequently  a  trial 
was  had  in  which  the  plaintiff  succeeded.  The  defendants 
then  took  this  appeal. 

Benjamin  T.  Kisaaniy  for  defendants,  appellants. 
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William  Man  {A.  P.  <k  W.  Man^  attorneys)  for  plain* 
tiff,  respondent 

Per  Curiam  (Van  Bbunt,  P.  J.,  Dakiels  and  INGBAHAJl^ 
JJ.). — Exceptions  to  proceedings  upon  the  trial  can  only 
be  reviewed  by  appeal  from  the  judgment,  or  when  they 
are  ordered  in  the  first  instance  to  be  heard  at  the  general 
term.  The  motion  to  dismiss  the  complaint  in  thiB  ac- 
tion was  a  part  of  the  proceedings  at  the  trial,  and  an 
exception  to  its  denial  can  therefore  be  only  reviewed  in 
the  same  manner  as  any  exception  taken  at  the  trial 
may  be  brought  up.  There  is  no  authority  whatever  for 
the  entry  of  the  order  from  which  this  appeal  is  taken, 
and  therefore  the  appeal  from  that  order  presents  noth- 
ing for  us  to  review. 


The  appeal  should  be  dismissed,  with  costs. 


( 
\ 


ESSEX  COUNTY  NATIONAL  BANK,  Respondekt.  v. 
JOHNSON,  Appellant. 

Supreme  Court,  First  Department,  General  Teem  ; 
October,  1891. 

§§  636  €t  8eq. 

AUaahmsnt — when  affidavit  tuffieient — aUegatum  in  action  an  mU  that 
plaintiff'  w  Mder/or  value  hrfore  maturity  and  of  non-pay mcid. 

In  an  action  upon  a  note  it  is  not  necessary  to  allege  in  affldariu 
upon  which  an  attachment  is  granted  that  the  plaintiff  H  the 
holdei  of  the  note  for  value  before  maturity  or  that  the  note  h&a 
not  been  paid,  as  these  are  affirmative  defences  which  it  ie  not 
necessary  for  the  plaintiff  to  rebut  in  the  first  instance.* 

♦  See  Tracy  v.  Tracy  (20  N.  T.  do.  Pro.  98),  where  it  was  held 
that  non-payment  must  be  alleged  in  the  complaint  in  an  action  on 
a  note. 

Vol.  XXI.— 31. 
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Where  an  attachment  was  granted  in  an  action  brought  by  a  national 
bank  on  a  promiaaory  note,  upon  an  afidaTit  made  by  its  presi- 
dent in  which  it  was  stated  tliaf;  he  is  president  of  the  pl^tiff 
and  that  there  are  no  counterclaims  to  the  cause  of  action  set  up 
therein  known  either  to  the  plaintiff  or  deponent, — Bdd^  that 
the  affidavit  was  sufficient  to  ^ow  the  non-existence  of  counter- 
claims; that  the  position  of  the  affiant  was  such  that  he  would 
be  presumed  to  have  knowledge  with  reference  to  the  claims 
which  might  exist  against  the  corporation  which  he  represented 
at  the  time  of  the  commencement  of  the  action. 

ilkMed  October  16,  1891.) 


Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  denying  a  motion  made  by 
the  defendant  to  vacate  an  attachment 

This  action  was  brought  by  the  plaintiff,  The  Essex 
County  National  Bank  of  New  Jersey,  to  recover  on 
promissory  notes  made  by  the  defendant.  An  attaoh- 
ment  was  issued  and  levied  upon  the  property  of  the 
defendant,  which  was  granted  upon  an  affidavit  made 
by  the  president  of  the  plaintiff.  In  this  affidavit  the 
affiant  stated  that  ''he  is  the  president  of  the  plaintiff 
above  named ;"  set  forth  the  notes,  and  that  they  were 
due  and  unpaid,  and  that  the  amount  sued  for  was  due 
and  owing  over  and  above  all  counterclaims  known  to 
plaintiff  or  deponent. 

Defendant  moved  to  vacate  the  attachment  on  the 
ground  that  the  affidavits  upon  which  it  was  granted 
were  insufficient,  and  asserted  that  they  were  insuffi- 
cient, among  other  things,  in  that  it  did  not  appear  that 
the  statements  made  therein  were  made  on  the  affiant's 
personal  knowledge,  as  there  was  nothing  to  show  that 
he  was  connected  with  the  bank  before  the  note  came 
into  its  possession.  The  motion  was  denied  at  special 
term  and  this  appeal  taken  by  the  defendant 

A.  B.  Canrinffton  {Carrington  dk  Emerson^  attorneys), 
lor  defendant,  appellant. 
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George  A.  Strong  {Martin  db  Smith,  attorneys),  for 
plamti£f,  respondent. 

Pkb  Oubiah  (Van  Bbunt,  P. J.,  Daniels  and  Ingbaham, 
JJ.). — ^We  see  no  reason  for  disturbing  the  attachment 
granted  in  this  action.  Most  of  the  allegations  as  to 
which  the  knowledge  of  the  president  of  the  bank  in 
making  the  affidayit  is  challenged  were  entirely  imma* 
terial,  and  need  not  have  been  made  in  order  to  make  a 
perfect  cause  of  action. 

As  to  the  question  of  payment,  or  whether  the  note 
was  taken  for  value  before  or  after  maturity,  those  are 
affirmative  defences  which  it  is  not  necessary  for  the 
plaintiff  to  rebut  in  the  first  instance. 

The  president  of  the  bank  at  the  time  of  making  the 
affidavit  states  that  there  are  no  counter-claims  to  the 
cause  of  action  set  up  in  ^the  affidavit  known  either  to 
the  plaintiff  or  to  deponent;  and  this  is  a  compliance 
with  the  Code.  There  is  no  requirement  which  compels 
the  party  making  the  affidavit  to  have  knowledge  of  all 
the  transactions  of  the  plaintiff  for  the  six  or  twenty 
years  prior  to  the  time  of  the  application  for  the  at- 
tachment during  which  the  counter-claims  might  have 
arisen.  The  position  of  the  affiant  was  such  that  he 
would  be  presumed  to  have  knowledge  with  reference  to 
the  claims  which  might  exist  against  the  corporation 
which  he  represented  at  the  time  of  the  commencement 
of  the  action.^ 

We  think,  therefore,  that  the  order  should  be  af- 
firmed, with  $10  costs  and  disbursements. 

*  See  NatL  Broadway  Bank  v.  Barker  (20  If,  T.  Cfk>.  Pro.  888; 
afTd,  21  Id,  120);  Hodgman  v.  Barker  (20  Id.  841 ;  afTd,  21  Id.  121); 
S.  W.  Bliss  Oo.  V.  Opera-Glass  Supply  Co.  (onfa,  p.  186). 
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A  f«  Soodi  Lamli. 


1%    ft    l^UOBkTE    or   THE    AT«T,IOTin>    WlIXi    OF    ENOGH 

LAMB»  Deceabsd. 

Subbooatb'b  OouBTy  New  Tobk  Couim ;  Ociobkb^  189L 

§§  836.  83& 

Witnew    when  aU&meifU  prMlefft  taouwcL 

An  ftltorney  cannot  testif  j  to  facts  attending  the  ezecixtioii  of  a  will 
drawn  by  him  for  hia  client  anleee.the  client  waives  the  priyi- 
lege;  but  where  he  is  a  subscribing  witness,  the  privilege  is 
waived  not  only  with  respect  to  the  facts  that  occurred  on  the 
execution  of  the  will,  but  also  with  regard  to  all  conunnnicationa 
and  transactions  between  the  testator  and  his  attorney  having 
reference  to  the  will,  and  the  client  cannot  limit  the  waiver  to 
facts  accruing  on  the  execution  and  maintain  the  privilege  with 
respect  to  instructions  given  for  its  preparation. 

Matter  of  Coleman  (111  N.  T,  830),  followed. 

(Decided  October  80,  1891.) 

Objection  to  testimony  of  an  attorney  on  a  prooetding^ 
for  the  probate  of  an  alleged  will  of  the  decedent 

Sufficient  facts  appear  in  the  (pinion. 

Ransoh,  Sot. — ^By  a  provision  of  the  Oode  of  Civil 
Procedure,  "  an  attorney  or  counsellor-at-law  shall  not 
be  allowed  to  disclose  a  communication  made  by  his 
client  to  him,  or  his  advice  given  therein  in  the  course 
of  his  professional  employment"  (§  835)  ^^ unless  the 
privilege  is  expressly  waived  by  the  client "  (§  836). 

The  court  of  appeals,  in  the  matter  of  Coleman  (111 
N.  T.  320),  held  that  if  a  client,  in  his  lifetime,  shall  call 
his  attorney  as  a  witness  in  a  legal  proceeding  to  testify 
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to  transactioiiB  taking  place  between  himself  and  his 
attorney,  gnch  an  act  wotdd  be  held  to  oonstitnte  an 
expresB  waiver  of  the  seal  of  secrecy  imposed  by  the 
statute,  and  that  it  cannot  be  any  less  so  when  the  client 
has  left  written  and  oral  evidence  of  his  desire  that  his 
attorney  should  testify  to  facts  learned  through  their 
professional  relations  upon  a  judicial  proceeding  taking 
place  after  his  death  (pp.  227  and  228);  and  that  the  act 
of  the  testator  in  requesting  his  attorneys  to  become 
witnesses  to  his  will  leaves  no  doubt  as  to  his  intention 
thereby  to  exempt  them  from  the  operation  of  the  statute 
and  leave  them  free  to  perform  the  duties  of  the  office 
assigned  them  unrestrained  by  any  objection  which  he 
had  power  to  remove. 

In  the  present  proceeding  the  testator,  by  his  will, 
disinherited  his  eldest  son.  Mr.  Davis,  the  attorney 
who  drew  the  paper,  was  produced  for  examination  as  a 
subscribing  witness.  He  was  asked  on  cross-examination 
whether  the  decedent  said  anything  to  him  in  respect  to 
the  son  who  is  disinherited.  The  witness  declined  to 
answer,  stating  that  the  communications  between  them 
were  confidential,  and  that  the  decedent  made  the  request 
that  they  be  so  regarded.  On  the  part  of  the  decedent 
there  is  an  express  non-waiver  of  the  privilege  in  respect 
to  the  instructions. 

The  language  of  section  836  of  the  Code,  strictly 
<K>nstrued,  does  not  admit  of  a  lawyer  testifying  to  the 
facts  attending  the  execution  of  a  will  drawn  by  him  for 
his  client  The  court  of  appeals  has  not  only  relaxed 
that  rule  when  the  lawyer  is  a  subscribing  witness,  but 
holds  that  he  may  testify  to  antecedent  communications 
with  his  client  in  respect  thereto.  The  objection  wa» 
not  well  taken.  A  testator  cannot  waive  the  privilege  in 
respect  to  proving  the  facts  that  occurred  on  the  execu- 
tion of  a  will  and  maintain  it  in  respect  to  the  instruc- 
tion, given  for  its  preparation.  It  must  apply  to  all 
eommunications  and  transactions  had  between  the  testa^ 
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tor  and  hiB  attorney  having  reference  to  the  paper  under 
consideration.  To  hold  otherwise  would  embarrass  the 
administration  of  jnstioe. 


EsTAXB  OF  EYAN  JOHN,  DECEASEa 

BUBBOGiLTS'S  OOUBT,  NeW  ToBK  CoUNTT  ;  OOTOBSB,   189L 

§§  2752,  2754. 

8aU  qf  dMtdM^t  rMlpropertff  to  pay  hU  debU-'^hm  iurroffoU  wUk^ 
outjuritdidian  in  praeeddingi  to  pracurm. 

Where  the  petition  for  the  sale  of  a  decedent's  real  property  to  pay 
hie  debte  fails  to  set  forth  the  names  of  the  heirs  at  law  of  the 
decedent  and  they  are  not  cited,  the  purchaser  at  a  sale  made 
in  such  proceeding  should  be  reliered  from  the  sale,  and  to  him 
should  be  returned  the  purchase  money  and  auctioneer's  fess 
paid  by  him,  and  he  should  be  paid  the  expenses  incurred  by 
him  in  the  examination  of  the  title. 

Summary  proceedings  to  divest  title  to  real  property  must  be  strict- 
ly pursued,  and  a  substantial  departure  from  the  requirements 
of  the  'statute  renders  the  proceedings  Toid. 

If  a  petition  for  the  sale  of  a  decedent's  real  property  for  the  pay- 
ment  of  his  debts  is  defective  in  any  of  the  requisites  specified 
in  the  statute,  the  surrogate  does  not  acquire  jurisdiction. 

Stilwell  e.  Swarthout  (81  Jf.  T.  109),  Jenkins  v.  Toung  (85  Am, 
659),  Dennis  e.  Jones  (1  Dmn.  86),  followed;  Matter  of  Dolaa 
(89  IT.  T.  809),  distinguished. 

{DoMoA  (Mber  80,  1891.) 

Motion  by  the  purchaser  at  a  sale  made  under  and 
pursuant  to  a  decree  in  proceedings  to  secure  the  sale  of 
a  decedent's  real  property  for  the  payment  of  his  debts 
to  be  reHeved  from  his  purchase  and  for  the  return  of 
the  amount  paid  by  him,  and  the  payment  to  him  of  the 
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moneys  disborsed  by  him  for  auctioneer's  fees  and  the 
examination  of  title. 

The  facts  are  stated  in  the  opinion. 

Bansoh,  Snr. — ^This  is  an  application  to  be  relieved 
from  the  sale  made  in  a  real  estate  proceeding,  and  for 
the  retam  of  the  purchase  money  paid,  the  auctioneer's 
fees,  and  the  expenses  incurred  in  the  examination  of  the 
title.  The  point  relied  upon  by  the  purchaser  as  the 
ground  for  this  application,  is  the  omission  to  set  forth 
in  the  petition  and  to  cite  the  heirs  at  law  of  the  de- 
ceased. 

Section  2762  of  the  Code  of  Civil  Procedure  requires 
the  petition  to  state  the  names  of  the  heirs  and  devisees 
of  the  deceased,  and  also  every  other  person  claiming 
under  them,  or  either  of  them.  Section  2754  provides 
that  the  citation  must  be  directed  to  every  heir,  or 
devisee,  or  person  claiming  an  interest  in  the  property 
under  an  heir  or  devisee. 

Summary  proceedings  to  divest  title  to  real  estate 
must  be  strictly  pursued,  and  a  substantial  departure 
from  the  requirements  of  the  statute  renders  the  pro- 
ceeding void  (Stilwell  v.  Swarthout,  81  N.  Y.  109). 

In  that  case,  in  proceedings  by  an  administrator  for 
the  sale  of  real  estate  to  pay  debts,  the  order  of  the 
surrogate  directing  persons  interested  in  the  estate  to 
show  cause,  was  made  returnable  in  less  time  than  that 
required  by  the  Revised  Statutes,  viz.,  six  weeks  from 
the  time  of  making  the  order.  It  was  held  that  there 
was  a  want  of  jurisdiction  fatal  to  its  validity,  and  all  the 
proceedings  founded  thereon  were  void. 

In  Jenkins  v.  Young  (35  Hun,  659),  the  petition  by 
which  the  proceeding  was  instituted  omitted  the  name 
of  one  of  the  heirs  at  law  of  the  intestate,  although  it 
was  stated  in  the  proof  of  service  of  citation  that  the 
omitted  heir  at  law  was  reported  as  dead  by  his  friends, 
and  that  his  last  place  of  residence  could  not  be  ascer- 
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tained.  It  was  held  that  the  detect  was  jarisdictional 
and  invalidated  the  sale. 

In  Dennis  v,  Jones  (1  Dem.  84),  the  omission  to  state 
in  the  petition  the  age  of  an  infant  child  of  testator,  or 
whether  the  property  which  was  the  subject  of  the  appli- 
cation was  or  was  not  improved,  and  whether  it  was  or 
was  not  occupied,  was  held  to  constitute  a  jurisdictional 
defect 

If  the  petition  is  defective  in  any  of  the  requisites 
specified  in  the  statute,  the  surrogate  does  not  acquire 
jurisdiction  (Ackley  v,  Dygert,  33  Barb.  176 ;  Mead  r. 
Sherwood,  4  Bed/.  352). 

In  the  Matter  of  Dolan  (88  K  Y.  309),  cited  by  re- 
spondent, the  will  gave  three  legacies  which  were  di- 
rected to  be  paid  out  of  the  rents,  issues,  and  profits  of 
the  real  and  leasehold  estate,  and  were  made  a  specific 
charge  thereon.  Two  of  these  three  legatees  were  not 
served  with  the  order  to  show  cause.  By  the  sale,  suffi- 
cient would  be  secured  to  pay  debts  and  legacies.  The 
objection  that  they  were  not  joined  was  held  untenable ; 
that  all  that  was  required  was  substantial  compliance 
with  the  requirements  of  the  statute,  which  did  not  direct 
service  on  said  legatees,  and  while,  if  required,  notice 
should  be  given  them,  no  injury  could  result  in  that  case 
by  a  completion  of  the  sale,  as  the  legatees  could  then 
be  paid.  There  is  a  manifest  distinction  between  that 
case  and  the  case  at  bar. 

Motion  granted. 
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SAFETY  STEAM  GENEBATOB  CO.,  Appellant,  v. 
DICKSON  MANUFACTURING  CO., 

Respondent. 

SuPBEMS   GouBT,  F1B8T  Depabtbient,  Gsneeal   Tbbx  ; 

OCTOBEE,  1891. 

§§  738,  3229. 
CoiU — addUianal  dUotoanee  where  offer  of  judgment  made  and  aeeepM* 

An  additional  allowance  is  a  part  of  the  costs  of  an  action,  and  the 
court  may  grant  one  where  an  offer  of  judgment  has  been  made 
by  the  defendant  and  accepted  by  the  plaintiff. 

Landon  «.  Vai^  Etten  (19  IT.  Y.  Cw,  Pro.  78),  Wing  v.  De  La 
Rionda  (126  if.  F.  680),  followed;  Penfield  v.  James  (56  N.  T. 
659),  not  followed. 

{Decided  October  16,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New 
York  coanty  special  term  denying  a  motion  made  by  it 
for  an  additional  allowance. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  to  recover  the  sum  of  $40,000  for  damages 
alleged  to  have  been  suffered  by  the  breach  of  a  contract 
and  royalties  earned  thereunder.  The  complaint  alleged 
that  the  parties  to  the  action  had  entered  into  a  contract 
by  which  the  plaintiff  licensed  the  defendant  to  manu- 
facture and  sell  steam  boilers,  embodying  certain 
patented  improvements  owned  by  the  plaintiff  and  by 
which  the  defendant  agreed  to  use  all  due  diligence  and 
energy  to  make  the  sale  of  such  boilers  as  extensive  as 
possible  and  also  agreed  to  pay  the  plaintiff  certain  roy- 
alties ;  that  the  defendant  had  failed  to  pay  the  royalties 
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earned  under  the  agreement  and  had  not  used  due  dili- 
gence in  endeayoring  to  sell  the  boilers,  and  had  so  un- 
skilfnUy  and  improperly  manufactured  the  boilers  sold 
bj  it  as  to  injure  the  reputation  of  such  boilers  and 
decrease  the  demand  therefor. 

Defendant  duly  appeared  in  the  action  and  served 
an  offer  to  allow  judgment  to  be  taken  against  it  for 
$2,0009  and  plaintiff  duly  accepted  the  offer  and  then 
made  the  motion  for  an  additional  allowance  from  the 
order,  denying  which  this  appeal  was  taken. 

R.  B.  8lo88on  (Parmms,  Shepard  <&  Ogdm,  attorneys) 
for  plaintiff,  appellant. 

Frank  E,  Smith,  {Mattheum  dk  Sfmth,  attorneys),  for 
defendant,  respondent 

Feb  Curiam  (Yan  BRUirr,  P.  J.,  Daniels  and  iNaBAHAM 
JJ.) — The  motion  in  the  court  below  was  denied.  It 
appeared  that  after  issue  joined  the  defendant  served  an 
offer  of  judgment,  which  was  accepted  by  the  plaintiff, 
whereby  defendant  offered  to  allow  judgment  for  a  cer- 
tain sum  and  costs.  The  plaintiff  made  a  motion  for  an 
allowance,  which  was  denied  by  the  court  because  of  a 
supposed  want  of  power.  In  this  we  think  the  court 
erred. 

The  case  of  Landon  v.  Van  Etten  (19  N.  Y.  Oh. 
Pro,  78)  seems  to  be  in  conflict  with  this  proposition. 
Although  the  precise  question  was  not  involved,  yet  it 
was  there  held  that  an  allowance  was  part  of  the  costs, 
and  that  a  defendant  succeeding  after  an  offer,  being 
entitled  to  costs,  was  entitied  to  an  allowance. 

The  case  of  Wmg  v.  De  La  Bionda,  ri26  k.  Y.  680)* 
also  establishes  the  principle  that  an  extra  allowance  is 
part  of  the  costs.    Therefore,  the  plaintiff  being  entitied 

>»  AAnnt,  without  opinion,  ■.&,  30  if.  F.  OVv.  J¥q.  188. 
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to  costs,  the  oonrt  had  power  in  a  proper  case  to  grant 
an  allowance. 

Our  attention  has  been  called  to  the  case  of  Penfield 
V.  James  (56  N.  Y.  669),  in  which  the  court  seems  to 
have  held  that,  where  an  insufficient  offer  of  judgment 
was  served,  the  plaintiff  was  not  entitled  to  an  allowance. 
We  think  that  either  the  court  must  have  acted  under  a 
misapprehension  of  the  facts,  or  the  case  must  be  incor- 
rectly reported. 

The  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  plaintiff  allowed  to  renew  hia 
motion  at  special  term. 


BUBNHABDT  et  6L,  Appellants,  v.  BIOE,  Besponbent. 
SuPBEXB  Ck)UBT,  Fifth  Depabticent,  General  Tebm  ; 

OCfTOBBB,  1891. 

§  3228  ^  aeq. 

Oo^9    ^hai  mofy  U  granM  uh^r^  mimmcm  $et  a$ide  Uetnm  improperif 

Where  the  seivice  of  a  stunmons  in  an  action  is  set  aside  beeauae 
made  upon  a  non-resident  while  temporarily  within  the  state  for 
the  parpose  of  testifying  as  a  witness  upon  a  trial  of  an  action, 
the  only  oosts  that  can  be  awarded  him  are  $10  costs  of  the  mo* 
tion  ;  he  cannot  recover  the  costs  of  the  acdon  because  no  action 
was  oyer  conwienced  against  him,  and  the  court  never  acquired 
jurisdiction  of  him  for  the  purposes  of  the  action. 

(IktkUd  (ktoher,  1891.) 

Appeal  by  the  plaintiffs  from  so  much  of  an  order 
of  the  special  term  as  awarded  the  defendant  oosts  of 
the  action. 
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The  summons  in  this  action  was  served  upon  the 
defendant,  who  was  a  resident  of  Ohio,  while  he  was 
within  the  state  solely  for  the  purpose  of  testifying  as  a 
witness  in  an  action  pending  in  the  supreme  court. 
Upon  his  motion,  the  service  of  the  summons  was  set 
aside  upon  this  ground,  and  an  order  was  entered  setting 
aside  said  service,  and  awarding  him  $10  costs  of  the 
motion  and  also  the  costs  of  the  action*  Plaintiffs  there- 
upon took  this  appeal. 

J.  A.  Bumhardt,  for  plaintiffs,  appellants. 

M.  A.  Oeron,  for  defendant,  respondent. 

DwioHT,  P.J. — ^That  portion  of  the  order  appealed 
from  was  clearly  unauthorized.  The  summons  was  set 
aside  for  want  of  jurisdiction,  it  being  made  clearly  to 
appear  that  the  defendant,  who  was  a  resident  of  Ohio, 
had  come  within  this  state  solely  for  the  purpose  of  at- 
tending as  a  witness  upon  the  trial  of  an  action  in  the 
supreme  court,  and  was  so  attending  at  the  time  the  ser- 
vice in  question  was  made  upon  him.  He  made  no  ap- 
pearance in  the  action  except  for  the  purpose  of  the 
motion  to  set  aside  the  summons,  and  in  the  notice  of 
such  motion  he  asked  only  for  the  costs  of  the  motion. 

Of  course,  no  costs  of  the  action  accrued  to  the  de- 
fendant Indeed,  upon  the  very  theory  of  his  motion, 
he  was  never  defendant  in  the  action ;  no  action  herein 
was  ever  commenced  against  him ;  the  court  never  ac- 
quired jurisdiction  of  him  for  the  purposes  of  the  action. 
His  appearance  was  for  the  purpose  of  the  motion  only, 
and  it  is  only  costs  of  the  motion  which  could  properly 
be  awarded  against  the  plaintiffs  {Ex  parte  Benson,  6 
Cow.  692 ;  People  v.  Judges  of  Madison  Co.,  7  Id.  428). 

The  portion  of  the  order  appealed  from  should  be 
reversed,  with  $10  costs,  and  the  disbursements  of  this 
appeal.    So  ordered. 

Maoomber  and  Lewis,  JJ.,  concurred. 
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MoCABTHT,  Bsspombemt,  v.  INNIS,  Appellant. 

SUPBBME  OOUBT,  FiBST  DSPABTMEMT,  OSNEaAL  TeBM  ; 
OCTOBEB,  1891. 

§3234. 

CfotU — when  defendant  tueeeeding  on  tome  iseuea  not  entitled  to. 

Where  the  complaint  in  an  action  set  forth  two  causes  of  action, 
and  was  dismissed  as  to  one,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  on  the  other  cause  of  action  for  (400, -— 
Beid,  that  the  defendant  was  not  entitled  to  costs;  that  the  de- 
fendant did  not  recover  on  either  of  the  issues,  but  merely  de- 
feated a  recovery  on  one  of  them. 

Blashfleld  e.  Blashfield  (41  ifun,  249),  not  followed  ;  Oooper  e.  Wil- 
liams (30  Id.  324),  Ackerman  e.  DeLude  (80  Id.  44),  Kilbum  v. 
Lowe  (37  Id.  287),  Heath  e.  Forbes  (18  N.  F.  Oiv.  Pro.  207), 
Crosley  e.  Cobb  (42  JSun,  166),  Barlow  e.  Barlow  (85  Id.  50), 
Beed  e.  Batten  (17  N.  T.  Ok.  Pro.  272),  followed. 

(Decided  Oetober  16, 1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  denying  a  motion  for  a  new 
taxation  of  costs,  and  that  the  clerk  of  the  court  be  di- 
rected to  tax  costs  in  defendant's  favor. 

The  facts  are  stated  in  the  opinion. 

E.  H.  Benn^  for  defendant,  appellant 

Ohatiea  P.  McCarthy,  plaintiff,  respondent  in  per- 
son. 

Daniels,  J.— The  action  was  brought  to  recover  dam- 
ages for  the  publication  of  articles  alleged  to  have  been 
libellous.    Two  different  articles  were  set  forth,  each  in 
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a  separate  division  or  count  of  the  complaint.  Issue 
was  taken  bj  the  answer  on  each  cause  of  action,  and 
on  the  trial  so  much  of  the  complaint  was  dismissed  as 
contained  a  statement  of  the  second  cause  of  action. 

The  issue  as  to  the  first  was  submitted  to  the  jury, 
and  a  verdict  returned  upon  it  for  the  sum  of  $400  for 
the  plaintiff.  The  defendant,  on  this  disposition  of  the 
action,  claimed  to  be  entitled  to  costs.  But  the  clerk 
refused  to  adjust  his  bill  of  costs,  and  that  was  affirmed 
by  the  order  of  the  special  term,  from  which  the  appeal 
has  been  taken« 

To  entitle  a  defendant  to  costs  under  section  3234  of 
the  present  Code  of  practice  he  must  recover  upon  one 
or  more  of  the  issues.  But  the  defendant  did  not  re- 
cover on  either  issue.  What  he  did  was  to  defeat  a  re- 
covery on  the  second  issue  by  the  plaintiff  And  as 
there  was  no  recovery  in  his  favor,  this  section  of  the 
Code  did  not  entitle  him  to  costs. 

.  The  case  of  Blashfield  v.  Blashfield  (41  Hun,  249),  has 
been  presented  as  in  conflict  with  this  construction. 
And  apparently  that  is  the  fact.  The  action  there  was 
upon  two  notes,  and  the  evidence  as  to  one  was  stricken 
out  for  the  reason  that  a  recovery  upon  it  was  barred 
by  the  Statute  of  Limitations.  And  in  an  opinion  which 
contains  a  special  reference  to  the  previously  decided 
cases,  it  was  held  that  this  disposition  of  one  of  the 
causes  of  action  entitled  the  defendant  to  costs,  although 
the  recovery  .on  the  other  note  by  the  plaintiff  entitled 
him  to  costs.  And  that  was  affirmed  by  the  general 
term.  But  as  there  was,  in  fact,  no  recovery  by  the  de- 
fendant, and  no  more  than  a  successful  defence  as  to 
one  of  the  notes,  this  decision  is  not  in  entire  harmony 
with  this  section  of  the  Code,  or  with  the  construction 
given  to  it  in  the  earlier  case  of  Cooper  v.  Williams  (30 
jBvn,  224).*    There  the  complaint  contained  a  statement 

"^  8.  c.  as  Cooper  «.  Jolly,  at  special  tenn,  8  N.  T.  Oio,  Pto.  9;  in 
the  court  of  appeals,  96  K  T.  667. 
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of  twenty-three  causes  of  action  for  so  mimy  different 
penalties.  And  the  plaintiff  recovered  for  two  only. 
The  defendant  claimed  costs  under  the  same  section, 
but  they  were  denied  him.  And  that  was  sustained  on 
appeal  to  the  court  of  appeals.  This  decision  is  direcUy 
applicable  to  the  present  appeal,  and  is  not  compatible 
with  the  defendant's  claim  of  costs. 

In  Ackidrman  v»  DeLude  (36  Hurif  44),  the  action  was 
for  the  recovery  of  the  possession  of  personal  property. 
And  upon  the  trial  the  plaintiff  recovered  a  verdict  for 
the  possession  of  part  of  the  property,  while  the  defend- 
ant had  a  verdict  for  the  recovery  of  the  residue,  as  that 
may  be  proper  in  an  action  of  replevin.  And  that  pre- 
sented a  case  which  was  within  this  section,  and  entitled 
the  defendant  to  costs,  without  affording  any  sanction  to 
the  claim  of  this  defendant  The  case  of  Eilbum  v. 
Lowe  (37  Htmy  237),  is  also  an  authority  against  the  de-* 
fendani  And  so  very  plainly  are  Heath  v.  Forbes  (18 
N.  T.  dv.  Pro.  207),  Orosley  v.  Cobb  (42  Hwn,  1*36 1,* 
Barlow  v.  Barlow  (36  Him,  60) ;  and  in  its  reasoning,  tlie 
case  of  Reed  v.  Batten  (17  N.  Y.  Civ,  Pro.  272). 

The  weight  of  authority  is  against  the  right  of  the 
defendant  to  costs,  and  so  is  the  language  of  this  sec* 
tion  of  the  Code,  rendering  it  dependent  upon  a  recov- 
ery in  his  favor,  which  is  something  beyond  defeating 
the  plaintiff  upon  a  separate  and  distinct  cause  of  ac- 
tion, when  he  is  successful  in  the  residue  of  the  action. 
The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 


Vam  Bbunt,  P.J.,  concurred. 


•^  8.  c.  at  special  term,  9  N.  T.  Ok.  iVv.  889. 
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HERBERT  v.  LAWREKOR 

New  Yobk  Cocbt  of  Coioioii  Pleas,  Special  Tebm; 
OcroBEB,  1891. 

§§  56,  421. 

Attorney  and  eUent — when  act  of  attorney  doe$  not  bind  the  dienL 

Aa  a  general  rule  where  an  attorney  appears  for  a  client  in  an  action^ 
he  thereby  undertakes  the  conduct  of  it  to  its  determination, 
and  he  is  not  at  liberty  to  abandon  it  without  reasonable  cause 
and  reasonable  notice,  but  he  can  give  such  notice  for  any 
reasonable  cause. 

The  general  rule  is  thac  an  attorney  has  plenary  power  in  conducting 
a  suit  and  can  bind  his  client  in  spite  of  contrary  instructions 
from  him,  but  his  power  in  this  respect  is  limited  to  those  acta 
which  conduce  or  tend  to  conduce  to  the  success  of  his  client 

Where  an  attorney  who  appeared  for  the  defendant  in  an  action 
served  an  answer  and  thereafter  wrote  sundry  letters  to  his 
client  demanding  a  retainer,  and  finally  notified  him  that  unlesa 
it  was  paid  at  a  certain  time  he  would  withdraw  the  answer, 
and  thereafter  did  so,  and  judgment  was  thereupon  entered  and 
the  defendant  fifteen  years  thereafter,  and  after  the  death  of  the 
attorney  and  the  settlement  of  his  estate,  moved  to  vacate  the 
judgment,  and  asserted  in  support  of  the  motion  that  he  had 
not  received  the  attorney's  letters,  and  had  but  just  learned  of 
the  withdrawal  of  the  answer,  and  it  appeared  that  the  plaintiff 
had  not  been  deprived  of  any  witnesses  by  the  delay, — Eddy 
that  the  judgment  should  be  opened  and  the  withdrawal  of  the . 
answer  set  aside  upon  the  defendant  paying  all  taxable  coata 
and  allowing  the  judgment  to  stand  as  security. 

Denton  e.  Noyles  (6  John$.  296),  followed. 

(Decided  Oetdber,  1891.) 

Motion   by  the    defendant  to   vacate  a  judgment 
entered  against  him  by  default  on  May  7, 1877. 
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The  facts  are  stated  in  the  opinion. 

Albert  H.  Atterbury,  for  defendant,  and  motion. 

Zabdid  S,  Samson,  for  plaintiff,  opposed. 

BooKBTAVEB,  J. — This  action  was  commenced  to  re- 
cover damages  for  an  alleged  assault  committed  on  the 
28th  of  August,  1874.  The  action  was  commenced  on  or 
about  the  12th  day  of  May,  1876,  by  the  service  of  a 
summons  and  complaint  upon  the  defendant.  As  ap- 
pears from  the  papers,  under  the  direction  of  his  father, 
he  took  these  to  Mr.  Horatio  F.  Averill,  who,  on  the  31st 
of  May,  1876,  interposed  an  answer.  No  retainer  was 
paid  to  Mr.  Averill  at  that  time  or  at  any  subsequent 
time,  although  he  frequently  wrote  to  the  defendant  fot* 
the  same,  and  finally  notified  him  that  unless  such  re- 
retainer  was  paid  by  a  certain  time  he  would  withdraw 
the  answer.  On  behalf  of  defendant  it  is  claimed  that 
none  of  these  letters  ever  reached  him,  having  been  sent 
to  him  at  his  father's  address,  and  he,  on  account  of  dif- 
ferences between  himself  and  his  father,  having  left  his 
father's  house  and  subsequently  gone  to  Augusta,  Ga., 
where  he  has  ever  since  resided.  The  answer  was  with- 
drawn on  the  11th  of  December,  1876,  and  on  the  7th  of 
May,  1877,  judgment  was  entered  on  an  assessment  of 
damages  by  a  sheriff's  jury,  as  on  a  default.  It  is  this 
judgment  which  the  defendant  now  seeks  to  set  aside. 

The  defendant  claims  that  Mr.  Averill  had  no  power 
or  authority  to  withdraw  the  answer  and  to  allow  judg- 
ment to  go  as  by  default. 

As  a  general  rule,  where  an  attorney  appears  for  a 
client  in  an  action,  he  thereby  undertakes  the  conduct  of 
it  to  its  termination  (Harris  t;.  Osbourne,  2  Oar.  A  itf., 
629;  Bothery  v.  Munnings,  1  Bam.  <&  Add.  17),  and 
he  is  not  at  liberty  to  abandon  it  without  reasonable 
cause  and  reasonable  notice  (Nichols  t;.  Wilson,  11 
Vol.  XXI.— 32. 
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Meea.  d  Weis.  106 ;  12  L.  T.  N.  8.  266).  But  tiie  at- 
torney  may  give  such  notice  for  any  reasonable  cause, 
as  the  want  of  funds,  etc.  (Mordecai  v.  Solomon,  Sayres, 
173 ;  Menzes  v.  Rodriguez,  1  Pricey  92).  In  this  case  Mr. 
Averill  undoubtedly  had  a  right,  under  the  circum* 
stances,  to  withdraw  from  the  action,  but  whether  he 
had  a  right  to  withdraw  the  answer  is  another  question. 
In  respect  to  this  the  general  rule  is  that  an  attorney 
has  plenary  power  in  conducting  a  suit,  and  can  bind  hk 
client,  in  spite  of  contrary  instructions  from  him.  His 
power  in  this  respect,  however,  I  think  is  limited  to 
those  acts  which  conduce  or  tend  to  conduce  to  the  suc- 
cess of  his  client.  The  withdrawal  of  the  answer,  in 
effect,  amounted  to  a  confession  of  judgment,  or  at  least 
to  a  confession  that  there  was  no  defence  to  the  action, 
and  left  it  to  a  sheriff's  jury  to  assess  the  damages. 

In  Denton  v,  Noyes  (6  Johns.  296),  an  attorney  ap- 
peared and  confessed  judgment  against  the  defendant 
without  authority.  The  court  (Chief  Justice  Kent  pre- 
siding) opened  the  default,  but  allowed  the  judgment 
to  stand  as  security.  One  judge  dissented,  on  the 
ground  that  the  judgment  should  be  set  aside  in  toio. 
This  case  decides,  first,  that  an  attorney  has  no  power 
to  confess  judgment  without  authority,  although  the 
judgment  so  confessed  is  not  irregular;  and,  second, 
that  such  a  judgment  will  be  opened  upon  a  proper 
application,  without  any  regard  to  the  client's  remedy 
against  his  attorney.  This  doctrine  has  recently  been 
affirmed  by  the  court  of  appeals,  although  it  intimates 
that  the  judgment  in  the  case  of  Denton  t;.  Noyes  should 
have  been  vacated  (Yilas  t;.  Chase,  19  N.  T.  Oiv.  Pro. 
833). 

In  Campbell  v,  Bristol  (19  Wtmd.  101)  it  was  decided 
that  if  the  attorney  was  insolvent,  the  judgment  would 
be  absolutely  vacated. 

In  this  case,  Mr.  Averill  has  been  dead  for  years  and 
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his  estate  settled,  and  the  remedy  of  the  defendant,  if 
any,  would  be  very  difficult  of  realization. 

It  also  appears  from  the  affidavits  submitted  in  this 
case  that,  although  the  cause  of  action  arose  more  than 
fifteen  years  ago,  the  plaintiff  in  this  case  has  not  been 
deprived  of  any  witness  he  might  have  had  at  the  time 
the  default  was  taken,  inasmuch  as  he  himself  testifies 
that  there  was  no  one  present  at  the  time  of  the  sBsanlt 
except  friends  of  the  defendant,  consequently  he  would 
have  been  his  only  witness,  and  he  is  still  alive  and  able 
to  appear  in  court 

The  affidavits  presented  on  behalf  of  the  defendant 
convince  me  that,  since  his  residence  in  Augusta,  Ga., 
the  defendant  has  maintained  a  good  character  for  truth 
and  veracity,  and  I  am,  therefore,  compelled  to  believe 
him  when  he  says  that  he  has  had  no  notice  whatever  of 
the  entry  of  judgment  in  this  action.  At  the  same  time 
it  seems  to  me  that  he  has  neglected  this  case,  and 
omitted  to  do  what  a  prudent  man,  knowing  the  circum- 
stances, would  have  done,  in  making  no  inquiry  as  to 
whether  a  judgment  had  been  obtained  against  him,  and 
I  am  therefore  inclined  to  follow  the  course  pursued  in 
Denton  v.  Noyes  (supra),  by  allowing  the  defendant  to 
come  in  and  defend  this  action  upon  the  payment  of 
plaintiff's  taxable  costs  and  allowing  the  judgment  to 
stand  as  security. 

Motion  granted)  with  $10  costs  to  the  plaintiff^ 
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TABOR,  AppELUorr,  v.  TABOR,  Respondent. 

Superior  Court  of  the  City  op  New  York,  General 
Term;  December,  1891. 

§822. 

JHmnmal  of  tomflaM  for  tDant  of  pro^eeuUon — uhth  properly  grmdod 
in  action  for  a  separatian. 

In  an  action  brought  by  a  wife  against  her  hoaband  for  separation^ 
where  the  defendant  was  arrested  on  the  ground  that  he  was 
about  to  leave  the  state,  after  having  been  released  upon  bail, 
was  surrendered  by  his  bondsmen,  and  had  been  imprisoned  for 
seven  months,  and  it  appeared  that  younger  issues  had  been 
tried  in  their  regular  order  upon  the  special  term  calendar, — 
Hdd^  that  an  order  was  properly  made  dismissing  the  com- 
plaint, unless  the  plaintiff  bring  the  cause  to  trial  at  the  next 
ensuing  term;  that  the  fact  that  defendant  had  failed  to  pay 
alimony  and  counsel  fee,  as  directed  by  order  of  the  court,  was 
no  excuse  for  the  delay  where  proceedings  to  punish  for  con* 
tempt  had  not  been  taken  against  the  defendant. 

{Deeidod  December,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  special 
term  granting  a  motion  to  dismiss  the  complaint  for 
neglect  to  prosecute  unless  the  plaintiff  give  notice  of 
trial  and  file  note  of  issue  for  the  November  term. 

The  facts  are  stated  in  the  opinion. 

Edward  Orosse^  for  plaintiff,  appellant 

Isaac  N,  Miller^  for  defendant,  respondent. 

GiLDERSLEEYE,  J. — This  action  was  for  a  separation. 
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and  was  begun  on  March  26, 1891.  The  defendant  was 
arrested  on  that  day  on  affidavits  setting  forth  his 
alleged  intention  of  leaving  the  state.  He  was  held  to 
bail,  and  subsequently  surrendered  by  his  bondsmen  on 
the  29th  day  of  April,  1891,  to  the  custody  of  the 
sheriff,  since  which  time  he  has  been  in  Ludlow  Street 
JaiL  The  answer  was  served  on  the  15th  of  April, 
1891,  and  the  plaintiff,  after  obtaining  a  number  of 
extensions,  served  a  reply  on  the  2d  day  of  July.  The 
cfkse  was  not  noticed  for  trial  nor  placed  upon  the  calen- 
dar for  the  October  or  November  terms,  and  younger 
issues  had  been  tried  in  their  regular  order  on  the 
special  term  calendar  of  this  court  before  this  motion  to 
dismiss  was  made. 

The  plaintiff  gave  as  a  reason  for  her  neglect  to 
bring  the  action  to  trial  the  fact  that  the  defendant  has 
neglected  to  comply  with  the  order  of  the  court  re- 
quiring him  to  pay  alimony  and  counsel  fee,  and  that 
she  has  not  the  means  to  prosecute  her  action.  The 
learned  counsel  for  the  plaintiff  urges  in  his  brief  that 
the  defendant,  being  in  contempt  for  non-payment  of 
alimony  due  April  20th,  was  not  in  a  position  to  move  to 
dismiss  the  complaint  This  position  cannot  be  main- 
tained. The  defendant  is  in  custody  because  he  was 
surrendered  by  the  bondsmen  who  became  his  surety  at 
the  time  of  his  arrest,  upon  the  ground,  as  was  alleged, 
that  it  was  defendant's  intention  to  leave  the  state.  He 
is  not  imprisoned  for  contempt  of  court,  as  no  proceed- 
ings have  been  taken  to  punish  him  for  contempt. 

The  motion  herein,  therefore,  presented  the  usual 
questions  arising  upon  motions  to  dismiss  for  want  of 
prosecution,  with  the  aggravated  circumstance  in  favor 
of  the  moving  party  that  he  had  been  seven  months  in 
prison,  with  a  strong  probability  of  being  obliged  to  re- 
main there  for  the  balance  of  his  life,  unless  relieved  by 
the  trial  and  determination  of  this  action. 

Section  822  of  the  Code  provides  that  *' where  the 
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plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants, 
against  whom  a  separate  judgment  may  be  taken,  the 
court  may,  in  its  discretion,  upon  the  application  of  the 
defendant  or  defendants,  or  any  of  them,  against  whom 
he  so  neglects  to  proceed,  dismiss  the  complaint  as 
against  the  moving  party  or  parties,  and  render  judg- 
ment accordingly."  Rule  36  of  the  General  Rules  of 
Practice  provides  that  defendant  may  make  the  motion 
to  dismiss,  under  said  section  822  of  the  Code,  "  at  any 
time  after  younger  issues  shall  have  been  tried  in  their 
regular  order,'*  and  it  further  provides  that  "if  it  be 
made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unrea- 
sonable, the  court  may  permit  the  plaintiff,  on  such 
terms  as  may  be  just,  to  bring  the  said  action  to  trial  at 
a  future  term  or  circuit." 

This  section  of  the  Code,  supplemented  by  this 
rule,  makes  it  discretionary  with  the  court  to  grant  or 
refuse  the  motion,  and  to  impose  such  terms  as  it  thinks 
proper ;  and  an  appellate  tribunal  will  interfere  only 
when  the  discretion  has  been  abused  or  improperly 
exercised  (See  James  v.  Shea,  supreme  court,  general 
term,  first  department,  Davis,  P.J.,  2  Civ.  Pro.  B.  358). 

In  the  case  at  bar  we  do  not  think  that  the  special 
term  either  abused  or  improperly  exercised  its  discre- 
tion. 

The  order  appealed  from  is  modified  by  allowing 
plaintiff  to  notice  the  cause  for.  the  January  term  in- 
stead of  the  December  term,  as  provided  in  the  order» 
and,  thus  modified,  is  affirmed,  with  $10  costs. 

MgAdam,  J.,  concurred. 


m 
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MOTJLTON,  Respondent,  v.  CORNISH,  Appellant. 


*^v 


Supreme  Coubt,  Fourth  Department;  November,  1891. 

§  1626. 

AeHanfor  ttriet  ftn'sdowre  of  mortgage  on  real  property — whenmay  U 
maintamed — righU  qffunior  mortgagee. 

In  an  action  brought  by  a  purchaser  of  a  farm,  at  a  sale  under  a  de- 
cree in  foreclosure  of  a  mortgage  on  three  farms,  for  a  decree 
requiring  a  second  mortgagee  who  had  not  been  made  a  party  to 
the  foreclosure  action,  to  redeem  the  premises  from  the  mortgage 
aforesaid,  or  be  forever  barred  and  foreclosed  of  all  equity  of 
redemption  therein,  the  defendant  cannot  successfully  complain 
that  the  purchasers  of  the  other  two  farms  covered  by  the  mort- 
gage were  not  made  party  defendants  to  the  action,  since  the 
relief  sought  did  not  impair  his  lien  on  said  farms,  and  he  did 
not  take  the  objection  either  by  demurrer  or  answer  [i]. 

The  basis  of  strict  foreclosure  of  mortgages  on  real  property  in  Eng- 
land and  the  practice  followed  in  suits  therefor  C^,  and  its 
adoption  and  limitation  in  this  state,  stated  W. 

Hie  purchaser  of  real  property  at  a  sale  under  a  decree  foreclosing  a 
mortgage  thereon,  may  maintain  an  action  of  strict  foreclosure 
against  the  holder  of  a  Junior  mortgage  upon  said  premises, 
wherein  such  mortgagee  shall  be  required  to  redeem  the  premises 
from  the  prior  mortgage  under  which  the  sale  was  had,  within 
six  months,  or  be  forever  barred  and  foreclosed  of  all  equity  of 
redemption  therein  M.  Section  1636  of  the  Code  of  Civil  Pro- 
cedure, providing  that  **in  an  action  to  foreclose  a  mortgage 
upon  real  property,  if  the  plaintifi  becomes  entitled  to  final 
judgment,  it  must  direct  the  sale  of  the  property  mort* 
gaged,''  etc.,  does  not  prevent  the  bringing  of  such  an  action  M, 
nor  does  it  require  that  the  sale  be  had  therein  M,  and  it  would 
be  both  unnecessary  and  improper  to  adjudge  a  sale  in  such 
caseP]. 

Salmon  e.  Allen  (11  Eun,  82),  followed  l^;  Walsh  v.  Insurance  Com- 
pany (18  Abb.  Pr.  88),  distinguished  W. 
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In  an  action  brought  by  the  purchaser  at  a  sale  upon  the  foreclosure 
of  a  first  mortgage  against  the  holder  of  a  second  mortgage  for 
strict  foreclosure  thereof,  the  judgment  should  not  require  the 
defendant  in  case  he  redeemed  to  pay  the  costs  of  the  action  of 
foreclosure  CH,  for  inasmuch  as  he  was  not  a  party  to  that  ac- 
tion, he  never  became  liable  to  pay  the  costs  [Q ;  nor  can  he  be 
required  to  pay  the  costs  of  improvements  made  upon  the  prem- 
ises by  the  purchaser,  where  the  latter  had  notice  at  the  time  of 
the  purchase  of  the  junior  mortgage  [12-19],  nor  should  any  un- 
usual exactions  be  made  l^J. 

Gage  V.  Brewster  (31  K  T.  218)  [8],  Mickle  v.  Dillaye  (17  Id.  88)  m, 
Hughes  t>.  Edwards  (9  Wheat.  500)  [i?!,  Moore  v.  Cable  (1  John$. 
Ch.  888)  [18],  followed;  Benedict  v.  Oilman  (4  Pai^e,  62)  CM], 
Wetmore  v.  RoberU  (10  Hote.  Pr.  56)  [is],  Hubbell  v,  Moulson 
(58  N.  T.  228)  n^l.  distinguished. 

The  purchaser  at  a  sale  under  a  decree  foreclosing  a  first  mortgage 
upon  real  property  does  not  take  it  subject  to  the  lien  of  a  second 
mortgage,  the  owner  of  which  was  not  made  a  party  to  the 
action,  although  having  notice  thereof,  but  his  title  and  interest 
relate  back  to  the  date  of  the  mortgage  i^^h 

The  general  term  of  the  supreme  court  has  power,  on  appeal  from  a 
judgment  of  the  specisl  term  decreeing  a  strict  foreclosure  of  a 
mortgage,  to  review  the  facts  and  consider  the  evidence  and 
determine  whether  the  findings  accord  with  the  weight  of  evi- 
dence [111. 

(Decided  November  21, 1891.) 

Appeal  bj  the  defendant  from  a  judgment  of  the 
special  term  of  the  supreme  court  in  Oneida  county,  in 
an  action  brought  for  the  strict  foreclosure  of  a  mortgage. 

In  May,  1877,  Amy  H.  Kellogg  was  the  owner  of  cer- 
tain premises  situate  in  the  town  of  Floyd,  in  the  county 
of  Oneida,  known  as  the  "Klock,"  "Bells,"  and  "Tav- 
ern" farms,  and  on  the  10th  day  of  that  month  she  exe- 
cuted and  delivered  to  Charles  S.  Symonds  as  assignee 
in  bankruptcy,  her  bond  accompanied  by  a  mortgage  on 
said  three  farms  conditioned  for  the  payment  of  $8660 
and  interest  This  mortgage  was  duly  recorded  on  June 
9, 1877,  and  duly  assigned  to  the  plaintiff  in  this  action 
on  December  29,  1877,  The  premises  were  conveyed, 
January  29, 1878»  by  said  Amy  H.  Kellogg  and  her  hus- 
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band  to  Ichabod  C.  Mcintosh,  who  after  the  making  of 
the  conveyance,  but  before  the  date  of  its  record  (Feb- 
ruary 5, 1878),  executed  and  delivered  to  Miriam  M.  Kel- 
logg  a  mortgage  on  said  premises,  which  was  recorded 
February  13,  1878,  and  was  given  to  secure  the  payment 
of  $2500.  On  May  16,  1886,  the  plaintiff  brought  an 
action  in  the  supreme  court  in  Oneida  county  to  fore- 
close the  said  mortgage  for  $8650,  and  notice  of  the 
pendency  of  said  action  was  duly  filed.  A  decree  of 
foreclosure  was  duly  ma^e  and  entered  therein  on  June 
15, 1889,  directing  the  sale  of  the  mortgaged  premises  by 
and  under  the  direction  of  the  sheriff  of  Oneida  county, 
and  at  the  sale  thereafter  had  thereunder,  the  plaintiff 
"  bid  off  the  parcel  known  as  the  '  Tavern  *  farm  for 
$6095,  and  said  sum  was  credited  on  the  amount  due  her 
under  the  decree."  At  the  time  of  the  sale  it  was  pub- 
licly announced  as  a  part  of  the  conditions  and  terms  of 
the  sale  that  the  property  was  sold  free  and  clear  of  and 
from  all  rights  of  dower  or  lien  upon  the  same,  **  except 
that  it  is  claimed  by  one  Nehemiah  M.  Cornish  that  he 
is  the  owner  by  assignment  of  a  mortgage  made  by 
Ichabod  C.  Mcintosh  to  Miriam  M.  Kellogg,  covering 
the  premises,  dated  February  1,  1878,  to  secure  the  pay- 
ment  of  $2500,  which  mortgage  was  recorded  in  Oneida 
county  clerk's  office  February  13,  1878,  and  is  a  record 
lien  upon  said  mortgaged  premises.  Cornish  has  not 
been  made  a  party  defendant  to  this  action." 

The  sheriff  duly  deeded  said  premises  to  the  plaintiff, 
and  she  entered  into  possession  thereof,  and  at  the  time 
of  the  present  action  had  been  in  possession  thereof 
since  March  16, 1889.  On  April  6,  1889,  the  sale  was 
confirmed  **  by  an  order  of  this  court,  the  said  Cornish 
appearing  and  opposing." 

Thereafter  the  plaintiff  brought  the  present  action, 
setting  forth  the  facts  already  stated  and  alleging  that 
by  a  written  instrument  bearing  date  December  26, 1879, 
and  recorded  December  29th,  Miriam  M.  Kellogg  in  con- 


346  OIVIL  PROCEDURE  REPORTS. 

Moulton  «.  Cornish. 

sideration  of  $2300  transferred  said  $2500  mortgage  to 
the  defendant ;  that  plaintiff  obtained  a  search  from  the 
county  clerk's  office,  and  by  mistake  or  excusable  inad- 
vertence omitted  to  make  the  defendant  Cornish  a 
party  to  her  foreclosure  action ;  that  at  the  time  of  the 
commencement  of  this  action,  the  defendant  Comish 
**  claimed  and  by  said  search  appears  to  be  the  owner  of 
said  $2600  mortgage  given  by  said  Ichabod  C.  Mc- 
intosh to  Miriam  M.  Kellogg  as  aforesaid,  and  that  his 
right  of  redemption  had  not  been  impaired  and  fore- 
closed, and  that  said  $2500  mortgage  is  an  existing  lien 
upon  said  land/*  The  judgment  asked  was  that  the  de- 
fendant Cornish  be  required  to  redeem  the  premises  in 
question  from  the  lien  of  the  plaintiff's  said  mortgage,  or 
be  forever  barred  and  foreclosed  of  all  right,  title, 
interest,  and  equity  of  redemption  therein. 

The  court  at  special  term  found  the  facts  to  be  as 
stated,  and  also  found  as  a  conclusion  of  law :  that  the 
defendant,  "  being  the  owner  of  said  mortgage  of  $2500 
given  by  Ichabod  0.  Mcintosh  to  Miriam  M.  Kellogg^ 
February  1,  1878,  to  secure  the  payment  of  $2500,  holds 
the  same  as  an  existing  lien  on  the  lands  bid  off  by  the 
plaintiff  on  the  foreclosure  of  the  mortgage  of  Amy  H. 
Kellogg  to  Charles  S.  Symonds,  as  assignee,  hereinbefore 
mentioned,  subsequent  to  the  lien  created  thereby,  and 
the  same  was  not  cut  off  by  such  foreclosure,  the  said 
defendant  not  having  been  made  a  party  in  said  action^ 
or  having  had  an  opportunity  to  be  heard  in  court" 

The  judgment  entered  on  these  findings  permitted  the 
defendant  to  redeem  frbm  the  first  mortgage  and  the'sala 
thereunder  upon  giving,  within  six  months  of  a  certain 
guarantee,  and  complying  with  other  conditions,  among 
which  was  the  payment  (1)  of  the  amount  of  the  first  mort^ 
gage  and  interest ;  (2),  the  costs  of  the  action  to  foreclose 
it;  and  (3),  the  moneys  expended  upon  the  premises  for 
improvements  and  repairs,  which  amounts  it  was  directed 
should  be  determined  upon  a  reference  ordered  for  thai 
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purpose ;  and  in  case  such  redemption  was  made,  ''  costs 
are  not  awarded  to  either  party,  except  the  costs  of  a 
referee,  which  shall  be  paid  one-half  by  either  party  ;'* 
but  if  the  defendant  failed  to  redeem  by  performing 
such  conditions  and  making  such  payments,  "  then  it  is 
ordered  and  adjudged  that  the  said  defendant,  and  all 
persons  claiming  under  him,  after  the  filing  of  the  notice 
of  pendency  of  action,  do  stand  and  be  forever  barred 
and  foreclosed  of  and  from  all  right,  title,  interest,  and 
equity  of  redemption  of,  in,  and  to  the  said  mortgaged 
premises  so  bid  off  by  said  plaintiff,  to-wit,  the  ^  Tayem 
Farm '  so  called,  and  every  part  thereof.  All  liens  he 
has  ux)on  said  lands  so  bid  off  by  the  plaintiff,  by  virtue 
of  said  mortgage  of  $2500,  or  any  other  existing  at  the 
time  of  the  commencement  of  said  foreclosure  action^ 
are  to  be  adjudged  as  cut  off  and  foreclosed,  and  the 
plaintiff  to  hold  the  title  thereto  free  from  all  such 
Uens." 

From  this  judgment  the  defendant  took  this  appeal. 

N.  0.  Modk  dk  Smnud  Keder,  for  defendant,  appel* 
lant 

C.  M.  A  O.  E.  Denniaon^  for  plaintiff,  respondent 

Habdin,  FJ. — (1).  We  think  the  defendant  cannot 
successfully  complain  that  the  purchasers  of  the 
[1]    Klock  and  Bells  farms  were  not  made  parties  de- 
fendant  in  this  action.    He  took  no  objection  to 
the  complaint  on  that  ground  by  demurrer,  and  the  re- 
lief sought  in  this  action  does  not  impair  his  liens  as  to 
those  farms ;  and,  besides,  his  answer  does  not  set  up 
that  such  purchasers  are  necessary  parties  to  this  action 
(Bank  v.  Farthing,  101  N.  1.  344). 

(2).  From  an  early  day  in  the  court  of  chancery 

in  England,  the  payment  or  tender  of  money 

CD   having  been  made,  ttiongh  after  the  day  named 
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in  the  mortgage,  it  has  been  held  that  the  mortgage 
should  be  considered  as  redeemed  in  equity,  the  same 
as  it  would  have  been  at  law  if  the  payment  had  been 
made  before  the  day ;  and,  following  that  practice,  bills 
were  "  filed  by  mortgagees  for  the  extinction  or  forecloB- 
ure  of  this  equity,  unless  payment  were  made  by  a  short 
day  to  be  named.  The  settled  English  practice  is  for 
the  decree  to  order  the  amount  due  to  be  ascertained, 
and  the  costs  to  be  taxed,  and  that  upon  the  payment  of 
both  within  six  months,  the  plaintiff  shall-  reconvey  to 
the  defendant;  but  in  default  of  payment  within  the 
time  limited  that  the  said  defendant  do  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity  of  re- 
demption of  and  in  said  mortgaged  premises  "  (Clark  v, 
Reyburn,  8  WaU.  323). 

In  Bolles  v.  Duff  (43  N.  Y.  474),  this  practice  was  re- 
ferred to  in  the  following  language :  "  Strict  fore- 
t8j     closures  are  now  rarely  pursued  or  allowed  in 
this  state,  except  in  cases  where  a  foreclosure  has 
once  been  had  and  the  premises  sold,  but  some  judgment 
creditor,  or  person  similarly  situated,  not  having  been 
made  a  party,  has  a  right  to  redeem.     As  to  him,  a  strict 
foreclosure  is  proper.     In  general,  a  mere  strict  fore- 
closure is  a  severe  remedy.     It  transfers  the  absolute 
title  without  any  sale,  no  ihatter  what  the  value  of  the 
premises."     This  practice  was  recognized  in  Peabody  v. 
Roberts  (47  Barb.  92),  Kendall  v,  Treadwell  (14  How. 
Pr.  167),  Salmon  v.  Allen  (11  Hun,  32). 

It  is  insisted  in  behalf  of  the  appellant  that  section 

1626  has  cut  off  the  equity  practice  as  it  has  ex- 

[4]     isted  prior  to  the  Code.     We  find  in  Humwa  on 

Mortgages,  page  732,  section  1143,  and  in  WtUsie 

on  Mortgages,  page  929,  section  833,  it  is  suggested  that 

such,  possibly,  may  be  the  effect  of  section  1626  of  the 

Code  ;  neither  of  the  authors,  nor  does  the  appellant  in 

this  case,  cite  any  authority  for  holding  that  such  is  the 

effect  of  section  1626  of  the  Code  of  Civil  Procedure. 
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That  section  is  one  of  a  series  of  sections  prescribing  for 
the  ordinary  action  of  foreclosure.  Notwithstanding  that 
section,  we  think  the  remedy,  as  it  has  heretofore  been 
used  by  courts  of  equity^  remains  (Wolff  v.  Ward  [MoJ] 
16  8.  TT,  162,  American  Digest,  66).  The  plaintiff  in  this 
case  is  not  seeking  a  sale  of  the  mortgaged  premises. 
In  the  foreclosure  of  her  prior  mortgage  a  sale  has  been 
had  and  the  title  of  the  mortgagor  has  passed  to  her  as 
a  purchaser  under  that  sale.  She  comes  before  the 
court  stating  that  she  has  acquired  the  title  to  the  prem- 
ises in  virtue  of  her  mortgage,  and  the  proceedings  for 
foreclosure  thereof,  and  in  effect  asks  the  defendant  to 
redeem  the  premises  from  her  mortgage,  and  that  the 
amount  equitably  due  him  by  reason  of  the  premises  be 
ascertained,  and  that  the  defendant  be  given  a  period  of 
six  months  in  which  to  make  such  redemption.  She 
further  asks  the  equitable  intervention  of  the  court  that, 
in  the  event  he  fails  to  redeem  in  the  manner  and  within 
the  period  prescribed,  he  be  forever  foreclosed. 

If  a  sale  had  been  asked  for  by  the  plaintiff,  it  would 

have  been  obnoxious  to  the  objections  stated  by 
[5]    Davis,  J.,  in  Salmon  v.  Allen  (11   Hun,  32);  in 

speaking  of  such  a  sale  he  says:  "That  course 
would  tend  to  throw  the  title  into  great  confusion,  for 
there  can  be  no  doubt  that,  as  between  the  owner  in  f^e 
and  the  other  persons  who  were  made  parties  to  the 
foreclosure  of  Mrs.  Allen's  mortgage,  her  title  to  the 
lots  under  the  foreclosure  is  complete,  and  her  mortgage 
is  extinguished  by  the  conveyance  to  her  of  the  fee  under 
the  decree.  All  the  right  that  the  plaintiff  has,  there- 
fore, in  equity,  under  his  junior  mortgage,  is  the  right  to 
redeem  the  premises  from  Mrs.  Allen,  by  paying  off  the 
amount  of  her  mortgage  and  interest,  unless  she  choose 
to  come  in  and  pay  the  amount  of  his  mortgage  for  the 
purpose  of  perfecting  her  title.  .  .  .  We  think  it  was 
not  proper  to  have  adjudged  a  sale  of  the  fee  of  the 
premises  subject  to  the  lien  of  Mrs.  Allen's  mortgage,  as 
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the  judgment  in  the  court  below  does,  but  that  instead 
of  such  a  judgment  a  decree  of  redemption  should  have 
been  entered  in  accordance  with  the  established  practice 
in  equity  (Gage  v.  Brewster,  31  N.  Y.  218 ;  Vroom  v, 
Ditmas,  4  Pmge,  626 ;  Yenderkemp  v.  Shelton,  11  Id.  28 ; 
Benedict  v.  Gilman,  4  Id.  58 ;  Pardee  v.  Yan  Anken,  3 
jSarb.  534 ;  Brainard  v.  Cooper,  10  N.  Y.  356.  See  opin- 
ion of  MuLUN,  J.,  in  Gage  v,  Brewster,  eupra,  at  p.  226; 
Peqple  ^.^Bebee,  1  Barb.  349;  2  Barb.  Ch.Pr.  [Rev.  Ed,] 
p.  193  et  acq.  and  notes). 

The  case  before  us  is  unlike  Wa^h  v.  butgers  Fire 
Ins.  Co.  (13  Abb.  Pr.  33),  that  was  an  independent 

[6]  action  by  the  second  mortgagee  to  foreclose  his 
mortgage,  there  having  been  a  foreclosure  of  a 
prior  mortgage  without  naming  him  as  a  party  thereto. 
Doubtless,  at  any  time  prior  to  the  sale  had  in  virtue  of 
the  proceedings  upon  the  first  mortgage,  the  defendant 
here  might  have  maintained  an  action  to  foreclose  his 
mortgage  and  forced  a  sale  in  respect  thereto,  and  had 
a  sale  and  decree  in  such  proceedings  (Bache  v.  Purcell, 
6  Hun,  518). 

(3)  We  are  of  the  opinion  that  the  trial  court 

[7}     fell  into  an  error  in  requiring  the  defendant  in  the 
case  of  redemption  to  pay  the  costs  of  the  former 
action  in  foreclosure. 

In  voL  1,  book  2,  of  Blackstone^s  Commentaries^  p.  158, 
it  is  said,  "  But  here  again  the  courts  of  equity  interpose, 
and,  though  a  mortgage  be  thus  forfeited,  and  the  estate 
absolutely  vested  in  the  mortgagee  at  the  common  law, 
yet  they  will  consider  the  real  value  of  the  tenements 
compared  with  the  sum  borrowed.  And  if  the  estate  be 
of  greater  value  than  the  sum  lent  thereon,  they  will  al- 
low the  mortgagor  at  any  reasonable  time  to  recall  or 
redeem  his  estate  ;  paying  to  the  moi-tgagee  his  princi- 
pal, interest  and  expenses ;  for  otherwise,  in  strictness  of 
law,  an  estate  worth  1,000  x)ounds  might  be  forfeited  for 
non-payment  of  100  pounds  or  a  less  sum.    The  reason- 
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able  advantage  allowed  to  mortgagors  is  called  the 
equity  of  redemption ;  and  this  enables  the  mortgagor 
to  call  on  the  mortgagee,  who  has  possession  of  the  es- 
tate, to  deliver  it  back  and  account  for  the  rents  and 
profits  received,  on  -payment  of  his  whole  debt  and  in- 
terest;  thereby  turning  the  mortuum  into  a  kind  of 
vvwm  vadivm.  But»  on  the  other  hand,  the  mortgagee 
may  either  compel  the  sale  of  the  estate,  in  order  to  get . 
the  whole  of  his  money  immediately,  or  else  call  upon 
the  mortgagor  to  redeem  his  estate  presently,  or  in  de- 
fault thereof  to  be  forever  foreclosed  from  redeeming  the 
same ;  that  is,  to  lose  his  equity  of  redemption  without 
possibility  of  recall/* 

The  defendant  was  not  a  party  to  that  action,  and 

he  has  never  become  liable  to  pay  costs,  and 

(B]     we  think  it  was  improper  to  impose  the  payment 

of  costs  of  that  action  as  a  condition  of  exercising 

the  right  of  redemption.    We  think  the  question  was 

fully  settled  in  Gage  v.  Brewster  (31  N.  Y.  218).    See 

also  Peabody  t;.  Roberts  (47  Barb.  92);  Belden  v.  Slade 

(26  Hun,  635). 

(4).  We  think  the  requirement  to  furnish  a  guaranty 
was  unusual,  and  was  an  exaction  beyond  any 
m     precedent  we  have  discovered  in  the  numerous 
cases  pertaining  to  a  redemption.    The  remedy  is 
sufficiently  severe  and  harsh  (Holies  v.  Duff,  8upra)y  with- 
out having  attached  to  it  any  unusual  exactions. 

(6).  We  think  the  plaintiff's  purchase  of  the  Tavern 

farm  was  not  subject  to  the  mortgage  of  the  de- 

(iQ    f endantb    The  title  and  interest  which  she  derived 

were  as  of  the  time  of  the  date  of  her  mortgage. 

(6).  We  recognize  the  rule  that  this  court  has  the 

power  to  review  the  facts  and  consider  the  evi- 

EU]    deuce,  and  to  determine  whether  the  findings 

accord  with  the  weight  of  the  evidence  (Finch  v. 

Parker,  49  N.T.l;  (Godfrey  v.  Mosher,  66  N.  T.  260). 

We  have  looked  into  the  evidence,  considered  tiie 
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same  in  connection  with  the  findings,  and  we  do  not  feel 
called  upon  to  disturb  the  findings  of  fact  made  by  the 
trial  judge.  The  same  are  supported  by  the  evidence, 
and  are  apparently  in  accord  with  the  weight  thereoi 
»  (7).  It  is  found  that  at  the  sale  on  the  16th  of  March, 
1889,  and  before  the  sale  had  been  made,  the  referee 
publicly  announced  the  conditions  and  terms  of  the  sale» 
and,  among  the  conditions,  he  stated  that  the 
[13]  property  was  sold  free  and  clear  of  any  and  all 
right  of  dower,  charge,  or  lien  upon  the  same, 
*'  except  that  it  is  claimed  by  one  Nehemiah  N.  Ck>mish 
that  he  is  the  owner  by  assignment  of  a  mortgage  made 
by  Ichabod  0.  Mcintosh  to  Miriam  M.  Kellogg,  cover- 
ing the  premises,  dated  February  1, 1878,  to  secure  the 
payment  of  $2500,  which  mortgage  was  recorded  in 
Oneida  county  clerk's  office,  February  13,  1878,  and  is  a 
record  lien  upon  said  mortgaged  premises.  Cornish  has 
not  been  made  a  party  defendant  to  this  action.*'  It  ia 
also  found  ''  that  after  such  public  announcement  of  said 
condition  and  terms  of  sale,  subject  thereto,  the  plaintiff 
became  the  purchaser  at  the  said  sale  of  that  portion  of 
the  mortgaged  premises  known  as  the  *  Tavern  Farm,' 
so  called,  for  $6095,  particularly  described  in  the  com- 
plaint in  this  action."  It  is  also  found  **  that  the  plain- 
tiff so  purchased  the  same  at  said  sale,  with  the  knowl- 
edge of  the  lien  of  defendant's  said  mortgage,  and  the 
order  aforesaid  to  make  him  a  party  defendant  as 
aforesaid,  and  that  he  had  not  been  made  such  party 
defendant," 

By  the  decision  made  at  the  trial  it  was  provided 
that  "  the  value  of  any  improvements  made  thereon  by 
her  in  good  faith ''  be  ascertained,  and  the  defendant  be 
required  to  pay  the  same  as  one  of  the  conditions  of 
redemption. 

In  Mickles  v.  Dillaye  (17  JV;  7.  84)  Judge  Denio,  in 
stating  the  rule  applicable  to  the  right  of  redemp- 
tion, says :   "  The  general  rule  is  therefore  understood 
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[18]  to  be  that,  upon  taking  the  account  in  a  snit  for 
redemption  against  a  mortgagee  in  possession,  he 
is  to  be  charged  with  the  rents  and  profits,  and  be  al« 
lowed  only  for  necessary  reparations  (Moore  v.  Cable,  1 
Johns.  Ch.  387 ;  Quin  v.  Brittain,  1  Hoff.  Uh.  353 ;  Story, 
JBq.Jur.%  1016'*). 

In  Benedict  v.  Oilman  (4  Paige,  62)  improvements 

were  allowed,  but  it  appeared  ''that  the  complainant 

was  ignorant  of  the  existence  t>f  these  judgments  until 

after  he  had  made  permanent  improvements  upon 

[14]    the  premises  to  a  considerable  extent;"  and  it 

was  said :  **  Under  such  circumstances,  it  would 

be  inequitable  and  unjust  to  give  the  defendants  the 

benefit  of  those  improvements  without  compelling  them 

to  pay  an  equivalent  therefor.    The  case  would  have 

been  different  if  the  complainant  had  made  the  improve* 

ments  with  a  full  knowledge  of  the  defendant's  equitable- 

right  to  redeem  (see  Moore  v.  Cable,  1  Johns,  Ch.  383  '*).. 

In  Wetmore  v.  Roberts  (10  How.  Pr.  56)  the  rule  laid 

down  in  Benedict  v.  Oilman  {supra),  was  referred  to» 

approvingly,  and  the  improvements  were  allowed 

[16]    **  on  the  ground  that  Claxton,  having  purchased 

and  improved  as  owner  and  in  good  faith,  and  the 

interest  of  the  plaintiff  at  the  time  of  the  sale  being  of 

no  value,  it  would  be  unjust  for  a  court  of  equity  to  take 

from  the  former  and  give  to  the  latter  the  value  of  these 

improvements  "  (See  opinion  of  Haio),  J.,  10  Haw.  Pr^ 

56). 

In  liickles  t;.  Dillaye  (17  N.  Y.  88)  Judge  Denio  re- 
fers to  Wetmore  v.  Roberts  approvingly. 

In  considering  the  rule  as  to  when  improvements 

may  be  allowed,  it  was  said  in  Hubbell  v.  Moulson  (53 

N.  r.  228),  by  Andrews,  J.,  if  the  party  in  possession 

**has  made  permanent  improvements  upon  the 

[lei    land,  in  the  belief  that  he  was  the  absolute  owner, 

the  increased  value  by  reason  thereof  may  be  ad- 

YoL.  XXI.— 28. 
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lowed  to  him ;"  upon  the  doctrine  so  stated  he  refers  to 
Mickles  v.  Dillaye,  17  N.  Y.  88. 

According  to  the  finding  which  we  have  quoted,  the 
plaintiff,  in  the  case  before  us,  had  knowledge  of  the 
existence  of  the  defendant's  mortgage  at  the  time  of  her 
purchase,  and  the  rule  as  stated  in  Hughes  v. 
[17]    Edwards  (9  WheaJt.  500)  by  Washington,  J.,  should 
be  applied ;  he  sajs :  ^  The  claim,  therefore,  of  a 
purchaser,  with  notice,  to  have  the  value  of  the  improve- 
ments which  may  have  been  made  from  the  fruits  of  the 
property  itself  deducted  from  the  price  at  which  the 
property  may  be  sold,  seems  to  the  court  too  unreason- 
able to  admit  of  a  serious  argument  in  its  support    No 
case  was  cited,  nor  has  this  court  met  with  one,  which 
affords  it  the  slightest  countenance."        « 

In  Moore  t?.  Cable  (1  Johns.  Ch.  388),   Chancellor 

Kent  observed :  '*  Many  a  debtor  may  be  able  to  redeem 

by  refunding  the  debt  and  interest,  but  might  not  be 

able  to  redeem  under  the  charge  of  paying  for  the 

[18]    beneficial  improvements  which  the  mortgagee  had 

been   able  and  willing  to  make.     The  English 

courts  have  always  looked  with  jealousy  at  the  demands 

of  a  mortgagee  beyond  the  payment  of  his  debt ;"  and 

in  that  case  his  direction  to  the  master  to  compute  the 

principal  and  interest  due  on  the  mortgage  contained  a 

provision  ''that  he  allow  for  the  expense  of  necessary 

reparations,  if  any,  but  not  for  improvements  in  clearing 

part  of  the  land." 

We  think  the  special  term  fell  into  an  error  in  direct- 
ing the   referee  to  ascertain  the  value   of  any 
[19]     improvements  made  by  the  plaintiff  since  her 

purchase  of  the  mortgaged  premisea 
If  the  foregoing  views  are  adopted  it  follows  that  the 
decision  and  judgment  should  be  modified  by  eliminat- 
ing therefrom  (1)  the  provision  as  to  the  guarantee  to 
be  furnished  by  the  defendant ;  (2)  the  provision  as  to 
the  costs  of  the  former  action  ;  (3)  the  provision  as  to  the 
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improyements  made  upon  the  Tayem  farm  fiince  the 
purchase  thereof  at  the  foreclosure  sale  by  the  plaintiff^ 
and  after  such  modifications  are  made  an  affirmance  of 
the  order. 

Decision  and  judgment  modified  in  accordance  with 
the  opinion  of  Habdin,  P.  J.,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party.  The  form 
of  judgment  may  be  settled  before  HabdiNi  P.  J.,  upon 
five  days*  notice. 


Mabtin  and  Mebwin,  JJ.,  concurred. 


SDfS  a  al.,  Bespondents,  v.  BONNEB  et  cH,, 

ApPET.TiANTS. 
SUPBBIOB    COUBT   OF   THE    ClTY    OP    NeW    ToBK,  GEMEBAL 

Tebh  ;  Degembeb,  1891. 
§§  3268  et  seg.,  3270. 

Security  for  cosU — right  to,  token  waived  by  lachea. 

A  defendant's  right  to  demand  security  for  costs  from  a  non-resi- 
dent plaintiff  is  absolute,  unless  he  waives  that  right  by  laches, 
in  which  case  it  becomes  discretionary  with  the  court  to  grant 
a  motion  therefor  upon  defendant's  satisfactory  explanation  of 
his  delay. 

If  a  plaintiff  was  a  non-resident  at  the  commencement  of  an  action, 
he  is  not  excused  from  giving  security  for  costs  on  that  ground 
by  subsequently  becoming  a  resident. 

There  is  no  well  defined  rule  as  to  what  constitutes  laches  that  will 
deprive  a  defendant  of  the  right  to  require  a  non-resident  plain- 
tiff to  give  security  for  costs,  but  by  most  of  the  more  recent 
authorities  the  doctrine  is  laid  down  that  the  defendant  must 
act  promptly,  or  he  waives  his  absolute  right  to  such  security 
and  the  ordering  of  it  becomes  discretionary  with  the  court. 
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Where  in  an  action  commenced  December  19,  1890,  the  defendaats- 
appeared  January  7,  1891,  the  complaint,  after  aeyeral  exten- 
sions of  the  time  to  serve  it,  was  served  May  9th,  and  the 
defendant's  time  to  answer  extended  to  August  1,  1891,  and  an 
order  to  show  cause  was  granted  on  July  24th  why  the  plaintiff 
should  not  g^ve  security  for  costs,  under  which  a  motion  was 
made  on  August  7th  for  that  relief  on  the  ground  that  the 
plaintiff  was  at  the  time  the  action  was  commenced  a  non-resi- 
deot,  and  there  was  no  claim  that  the  defendant  did  not  know 
of  this  fact  from  the  commencement, — Hdd,  that  the  defendant 
had  forfeited  his  absolute  right  to  require  security  for  costs,  and 
it  became  discretionary  with  the  court  to  grant  the  motion. 

Where  an  action  was  commenced  by  a  non-resident  and  thereafter 
twq  additional  plaintiffs  were  brought  in,  both  of  whom,  there 
being  no  claim  to  the  contrary,  must  be  presumed  to  be  ren* 
dents,  and  thereafter  the  defendant  moved  for  security  for  costs, 
on  the  g^und  that  the  original  plaintiff  was  at  the  time  of  the 
commencement  of  the  Wtion  a  non-resident, — BiBldy  that  the 
motion  must  be  determined  upon  the  facts  as  they  stood  at  the 
time  it  was  made,  and  as  there  was  then  two  resident  plalntafl^ 
the  defendant  was  not  entitled  to  the  security  demanded. 

(Decided  Deeember  19,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  special 
term  denying  a  motion  made  by  them  to  compel  the 
plaintiff,  George  Y.  Sims,  to  give  security  for  costs. 

The  facts  are  stated  in  the  opinion. 

Charles  W.  Oovld,  for  defendants,  appellants. 

Holmes  &  Adams^  for  plaintiffs,  respondents. 

GiLDERSLEEYE,  J. — It  is  Well  Settled  that  defendant's 
right  to  demand  security  for  costs,  under  section  3268  of 
the  Code,  from  a  non-resident  plaintiff,  is  absolute,  unless 
defendant  waives  that  right  by  laches ;  in  which  case  it 
becomes  discretionary  with  the  court  to  grant  the 
motion  upon  defendant's  satisfactory  explanation  of  his 
delay  (see  Buckley  v.  Gutta  Percha  &  Rubber  Mig.  Co., 
3  N.  Y.  Civ.  Pro.  428 ;  Churchman  v.  Merritt,  50  Hun, 
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270 ;  Wood  v.  Blodgett,  15  N.  Y.  Oiv.  Pro.  114 ;  Eobert- 
aon  V  Bammn,  29  HuUf  657 ;  Healy  v.  The  Twenty-third 
Street  Railway  Co.,  1  N.  Y.  Civ,  Pro.  15 ;  Aber  v.  Brad- 
ner,  15  Id.  Ul ;  Eleinpeter  v.  Enell,  2  Id.  21 ;  Byan  v. 
Potter,  4' 7d.  80). 

It  has  also  been  held  that  if  the  plaintiff  was  a  non- 
resident at  the  commencement  of  the  action,  he  is  not 
excused  from  giving  security  for  costs  by  subsequently 
becoming  a  resident  (see  Ambler  v.  Ambler,  8  Aib.  Pr. 
340). 

In  the  present  case,  assuming  the  plaintiff  Sims  was 
a  non-resident  of  the  state  at  the  time  of  the  commence- 
men;t  of  the  action — of  which  there  seems  to  be  some 
doubt — was  the  defendant  guilty  of  laches  in  making  his 
motion  for  security  ? 

There  is  no  very  well  defined  rule  as  to  what  consti* 
tutes  laches  in  a  case  of  this  kind.  The  court  of  appeals, 
some  years  ago,  held  that  the  motion  for  security  for 
costs  may  be  made  at  any  time  before  trial  (see  Oedney 
V.  Purdy,  47  N.  Y.  678),  but  the  majority  of  more  recent 
decisions  have  held  that  the  motion  should  be  made  be- 
fore the  answer  is  served  (see  Stevenson  v.  N.  T.  L.  E. 
A  W.  B.  B.  Co.,  14  N.  Y.  av.  Pro.  384;  Bobertson  v. 
Bamum,  29  Hun,  657 ;  May  v.  Power,  2  Edtv.  294 ;  Web- 
ber V.  Moog,  12  Abb.  N.  C.  108).  In  most  of  the  more 
recent  authorities  the  doctrine  is  laid  down  that  the 
defendant  must  act  promptly,  or  he  waives  his  absolute 
right  to  security  for  costs  under  section  3268  of  the 
Code,  and  it  then  becomes  discretionary  with  the  court 
to  grant  the  motion  (see  Hayes  v.  Second  Avenue  BB. 
Co.,  4  N.  Y  Oiv.  Pro.  84,  note  ;  Buckley  v.  Gutta  Percha 
A  Bubber  Mfg.  Co.,  3  Id.  428,  and  cases  above  cited). 

In  the  case  under  consideration,  the  summons  was 
served  on  December  19, 1890 ;  the  defendants  appeared 
on  January  7, 1891 ;  the  time  to  serve  the  complaint  was 

*  See  NoU  on  Security  far  (hgt,  4  If.  T.  Oiv.  Pro,  82. 
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extended  from  time  to  time,  until  it  was  finally  served 
on  May  9, 1891,  and  the  defendants*  time  to  answer  was 
extended  to  August  1,  1891.  The  order  to  show  cause 
why  security  for  costs  should  not  be  given  was  obtained 
on  July  24, 1891,  and  the  motion  was  finally  argued  on 
August  7, 1891.  We  find  no  claim  that  defendant  was 
not  aware  of  the  fact,  if  fact  it  be,  that  the  plaintiff  was 
a  non-resident  from  the  very  first  Under  these  circum- 
stances, the  defendant  forfeited  his  absolute  right,  and  it 
became  discretionary  with  the  court  to  grant  the  motion. 

The  addition  of  two,  presumably  resident,  plaintiffs 
also  affects  adversely  the  defendant's  claim.  The  action 
was  commenced  in  the  name  of  George  Y.  Sims  alone, 
who,  as  the  defendant  insists,  was  then  a  non-resident ; 
subsequently,  on  April  13,  an  order  was  entered  making 
OuUiver  and  Ellen  T.  Sims  additional  plaintiffs,  both  of 
whom,  in  the  absence  of  any  claim  to  the  contrary,  must 
be  presumed  to  be  residents  (see  Fisher  v.  Charter  Oak 
Co.,  14  Abb.  N.  a  32);  afterwards,  and  on  July  the  24th, 
the  defendant  makes  his  motion  for  security.  There 
were  then  at  least  two  resident  plaintiffs,  and  the  defend- 
ant must  take  the  case  as  it  stood  when  he  made  his 
motion.  Consequently,  under  section  3270  of  the  Code, 
he  was  not  entitled  to  the  security  demanded. 

For  the  reasons  above  indicated,  the  order  appealed 
from  is  affirmed,  with  costs. 

Fbeedhan,  P.J.,  and  MC^Adam,  J.,  concurred. 
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DOLBEEB,  Respondent,  v.  STOUT,  AppsfxANT. 

SuPERiOB  Court  of  the  City  of  New  York,  Genebai* 
Term  ;  January,  1892. 

§636. 

AUaehfnent — when  affidtwit  hy  auigTiee  of  dawn  oi  to  non^^snOenee  of 
etmnUrdaima  mffieient.* 

The  sum  due  and  non-eziBteoce  of  counterclaims  is  sufficiently 
shown  upon  an  application  for  an  attachment  in  an  action  upon 
an  assigned  cause  of  action,  by  the  affidavit  of  the  plaintiff  in 
the  language  of  the  statute  {Oode  Oiv.  Pro.  §  686)  that  a  sum 
named  is  due  ^'over  and  above  all  counterclaims  known  to 
him,*'  without  showing  from  what  sources  he  obtained  his 
knowledge  U.  lO]. 

Crown  «.  Vail  (51  ffun,  204)  M,  Mallary  v,  Allen  (7  K  F.  Oit,  Pro, 
287)  [«],  Doctor  r.  Schnepp  (7  Id,  144)  W,  followed;  Ruppert  v. 
Haug  (1  Id,  411)  [^  m,  McVicar  v.  Campanini,  (19  8t,  Bep.  56; 
8.C.,  UN.  T,  8upp.  587)  W,  Lee  v.  Co-operative  Life  and  Acci- 
dent Ins.  Co.  (19  St.  Bep.  879;  b.c.,  2  N.  T.  Supp.  864)  m^ 
Cribben  v.  Schillinger  (80  Hun,  248)  [8],  Beldon  v.  Wilcox  (4T 
Id.  881)  m  distinguished. 

It  SMffu  in  such  a  case,  if  the  plaintiff  makes  the  affidavit  of  his  owi^ 
knowledge,  the  language  of  the  Code  is  sufficient,  whether  the 
plaintiff  be  the  assignee  of  the  claim  or  the  original  owner,.' 
unless  it  affirmatively  appears  that  he  could  not  have  had  anj 
personal  knowledge  of  the  matter  W. 

{BeMed  January  11,  1892.) 

Appeal  by  defendant  from  an  order  denying  hi» 
motion  to  vacate  an  attachment  issned  against  his  prop- 
erty. 

This  action  was  brought  to  recover  $4826.90  alleged 

I  •  — 

*  See  Hill «.  Knickerbocker  EI.  Light  t.  Power  Co.  (ante.  p.  141). 
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to  be  owing  by  the  defendant,  for  the  storage  by  Fred- 
erick C.  Linde  &  Co.,  warehonsemeu,  of  certain  poul- 
try. An  attachment  was  issued  in  the  action  and  leried 
upon  property  of  the  defendant,  and  he  thereupon  made 
the  motion,  which  resulted  in  the  order  appealed  from. 

Thomas  J-  Farrdl,  for  defendant,  appellant 

Edxoard  S.  Clinch,  for  plaintiff,  resx)ondent. 

GiLDEBSLEEVE,  J. — ^This  is  au  appeal  from  an  order 
denying  defendant's  motion  to  vacate  an  attachment. 
The  plaintiff,  by  whom  the  attachment  was  obtained 
against  the  defendent,  is  the  assignee  of  the  cause  of 
action.  The  affidavit  upon  which  the  attachment  was 
issued  was  made  by  him,  and  in  it  he  swears  that  the 
sum  claimed  is  due  **  over  and  above  all  counterclaims 
known  to  him."  The  defendant  claims  that  the  affidavit 
was  insufficient,  for  the  reason  that,  as  the  plaintiff  is 
only  the  assignee  of  the  cause  of  action,  he  should  have 
added  the  words  *'  or  to  his  assignors,"  and  that  he  should 
have  shown  from  what  sources  he  derived  his  knowledge 
that  there  were  no  counterclaims. 

The  language  used   by  the  plaintiff  is  the  exact 
phraseology  required  by  section  636  of  the  Code 
[1]     in  that  regard.    He  makes  the  statement  abso- 
lutely, without  giving  the  sources  from  which  he 
obtained  his  knowledge.    The  learned  counsel  for  the 
appellant  urges  that  it  might  well  be  that  the  plaintiff,  - 
the  assignee  of  the  cause  of  action,  might  not  know  of 
any  counterclaim,  being  only  partially  familiar  with  the 
business  transactions  out  of  which  the  claim   grew; 
while,  at  the  same  time,  there  might,  in  point  of  fact,  be 
a  counterclaim  known  to  the  assignors  of  plaintifil     It 
may  be  suggested,  in  answer  to  this,  that  it  is  just  as 
reasonable  to  suppose  that  the  plaintiff  on  being  made 
assignee  of  the  cause  of  action,  would  naturally  inquire^ 
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as  an  intelligent  and  prudent  man  shooldy  into  the  trans- 
actions involved,  and  if  there  were  any  oounterclaims 
that  he  would  ascertain  them. 

The  case  of  Crown  v.  Vail  (51  Hun^  204),  which 
fs]     controlled  the  decision  of  the  court  below,  is  ex- 
actly in  point. 
Likewise,  in  the  case  of  Mallary  v.  Allen  (7  N.  F. 
Oiv.  Pro.  287)  the  general  term  of  the  city  court 
('^     of  New  York  held  that  the  expression  "  known  to 
him,'*  in  section  636  of  the  Code,  referring  to  the 
allegation  in  regard  to  counterclaims  in  the  affidavit^  la 
a  mere  limiting  clause,  and  proof  of  the  plaintiff's  knowU 
edge  that  there  is  no  counterclaim  is  not  essential  to 
confer  jurisdiction  to  issue  the  warrant.    Li  that  case, 
as  in  the  case  at  bar,  the  plaintiff  was  the  assignee  of  the 
cause  of  action. 

In  the  case  of  Doctor  v.  Schnepp  (7  N.  ¥,  Civ. 
W  Pro,  144),  the  city  court,  general  term,  held, 
where  one  of  several  plaintiffs  made  the  affidavit 
for  attachment,  that  the  law  will  not  infer  the  mattern 
positively  sworn  to  are  not  within  the  personal  kuowU 
ledge  of  the  affiant,  unless  it  is  apparent  that  suoli 
knowledge  is  a  matter  of  impossibility. 

The  case  of  Euppert  v.  Hang  (1  N.  Y.  Civ.  Pro.  411), 
cited  by  the  counsel  for  the  appellants,   \^  not 
[6]     analogous  to  the  case  at  bar,  for  the  reason  thfit 
in  that  case  the  affidavit  merely  stated  that  the 
plaintiff  was  entitled   to   recover  the   sum  of   iiionoy 
specified,  without  any  reference  to  a  counterclaim  what- 
ever, which  is   manifestly  not  in   accordance  with  the 
requirements  of  section  636  of  the  Coda 

Neither  does  the  case  of  Mc Vicar  v.  Campaniui  (19 
BU  Rep.  56 ;  s.c.,  5  N.  Y.  Supp.  687),  cited  by  the 
m     appellant,  apply,  for  the  reason  that  in  that  case 
the  affidavit  was  made  by  the  agent  of  the  plain- 
tiff, without  stating  his  sources  of  knowledge. 

Nor  is  the  case  of  Lee  v.  CoK)perative  Life  and  Acci 
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Abso.  (19  St.  Sep,  879 ;  s.  c,  2  N.  7.  Supp.  864), 
cn     in  point,  as  in  that  case  the  affidavit  was  made  bj 

the  brother-in-law  of  the  plaintiff,  who  fails  to 
show  any  knowledge  of  the  matter. 

Neither  does  the  case  of  Cribben  t;.  Schillinger  (30 

Hun^  248)  apply,  as  in  that  case  the  affidavit  was 
[8]     made  by  one  of  the  attorneys  for  the  plaintiff,  in 

which  he  merely  stated  that  his  knowledge  of  the 
matter  was  derived  from  a  letter  sent  to  him  by  plaintiff 
containing  a  statement  of  the  account,  upon  which  the 
action  was  founded ;  which  is  clearly  insufficient,  as  he 
does  not  even  claim  that  he  was  informed  by  the  plain- 
tiff of  the  non-existence  of  a  counterclaim. 

Nor  is  the  case  of  Beldon  v.  Wilcox  (47  Hun,  831)  at 

all  decisive  of  this  appeal,  as  the  affidavit  there 
[0]     was  made  by  a  third  person  on  information  and 

belief,  without  stating  any  reason  why  the  plain- 
tiff did  not  make  the  affidavit,  and  setting  forth  that  his 
information  was  derived  from  a  complaint  and  affidavits 
filed  in  the  office  of  the  county  clerk,  more  than  five 
weeks  prior  to  the  time  of  the  making  of  the  affidavit  in 
the  attachment  proceeding,  with  nothing  to  show  that 
within  those  five  weeks  a  different  state  of  facts  had  not 
arisen.  This  plainly  is  not  a  similar  case  to  the  case  at 
bar. 

The  rule  is  not  the  same  where  the  affidavit  is  made 
by  an  agent  or  attorney  of  a  plaintiff,  as  it  is  where  the 
affidavit  is  made  by  the  assignee  of  a  claim,  who  is  him- 
self the  plaintiff.  In  case  the  affidavit  on  attachment  is 
made  by  an  agent  or  attorney,  the  law  very  properly 
exacts  that  he  should  show  some  knowledge  of  the  sub- 
ject, and  not  rest  upon  the  bare  statement  of  the  lan- 
guage of  section  636  of  the  Code,  that  the  amount  speci- 
fied is  due  and  owing  "  over  and  above  all  counterclaims 

known  to  him,'*  or  to  plaintiff^    But  where  the 
[10]    affidavit  is  made  by  the  assignee  of  the  claim,  the 
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mere  statement  required  by  section  636  of  the  Code  is 
sufficient  (see  Orowns  v.  Vail,  51  Hun,  204). 

This  is  logical  and  just,  for  the  reason  that  the  law 
will  presume  that  the  owner  of  the  claim,  having  made 
himself  liable  for  costs,  and  haying  given  a  bond,  has 
knowledge  of  what  he  states,  and  is  in  all  respects  on 
the  same  footing  as  his  assignor  would  have  been  had  he 
not  assigned  the  claim,  but  become  plaintiff  in  the  action. 
A  discreet  man,  proposing  to  become  the  assignee  of  a 
claim,  will  make  himself  familiar  with  the  matters  in- 
volved in  the  assignment  before  consenting  to  receive 
the  claim  and  bring  the  action.  The  law  presumes 
every  man  to  act  with  fair  intelligence  and  reasonable 
discretion,  unless  the  contrary  appears. 

If  the  plaintiff  makes  the  affidavit  of  his  own  knowl* 

edge,  the  language  of    the  Code    is    sufficient^ 

[11]    whether  the  plaintiff  be  the  assignee  of  the  claim 

or  the  original  owner  (see  Crowns  v.  Tail,  supra), 

unless  it  affirmatively  appears  that  he  could  not  have 

had  any  personal  knowledge  of  the  matter. 

This  view  is  supported  by  Buppert  v.  Haug  (supra), 

where  it  was  held :  *'  It  is  enough  if  the  affidavit 

[U)    shows  this  to  the  satisfaction  of  the  judge  who 

receives  the  application  for  the  warrant,  but  there 

must  be  some  evidence  (Stuben  v.  Albei^er,  78  N,  Y. 

252).    The  words  of  the  statute  need  not  be  followed, 

although  they  furnish  the  safest  formula." 

In  that  case  there  was  no  evidence  of  the  non-exist> 
ence  of  a  counterclaim,  inasmuch  as  the  affidavit  was 
silent  in  that  regard;  whereas  in  the  case  at  bar  the 
affidavit  supplies  the  necessary  evidence. 

For  the  reasons  above  indicated  the  order  appealed 
from  is  affirmed,  with  ten  dollars  costs  and  disburse* 
ments. 


FbeedmaKi  P.J.,  concurred. 
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TBEAKOR,  Rebpordxnt,  v.  THE  MANHATTAN 
RAILROAD  COMPANT,  Appellant. 

N.  T.  CouBT  OF  Common  Plbas,  GenebalTebm;  Dbgembbb, 

189L 

§§  834,  836. 

AoddaU — when  party  ocauioning^  Uaile  for  damagm  fvniltm^>>w»— 

Btidenee — whenphyndan  not  prohibUsd  from  tmUfying  to 

privilege  communication — lUeiew  of  eddenoe  on  appeal. 

On  appeal  from  a  judgment  of  the  general  term  of  the  city  court  of 
New  York  affirming  a  judgment  entered  on  a  Terdict  rendered 
at  a  trial  term  of  the  city  coart,  the  court  of  conunon  pleas  has 
no  jurisdiction  to  review  the  evidence  except  to  ascertain  if  it 
is  sufficient  to  sustain  the  verdict,— i.e.,  sufficient  to  authorise 
the  inference  of  defendant's  liability  [H. 

One  by  whose  act  another  receives  a  personal  injury  is  liable  to  re- 
spond in  damages  unless  the  injury  was  theeffectof  an  unavoid- 
able, accident  [S]. 

Where  an  elevated  railroad  company  discharged  the  contents  of  its 
drip-pans  by  shovelling  from  an  elevation  of  fifteen  feet  into 
carts  standing  near  the  cross-walk  of  a  street  in  a  populous  city 
without  any  pretence  of  warning  to  those  passing  along  the 
street,  when  it  could  have  lowered  the  refuse  in  baskets,  and 
among  the  refuse  so  deposited  there  was  a  missile  capable  of  in- 
flicting a  serious  injury  upon  pedestrians  below,  there  is  an  ab- 
sence of  the  caution  which  the  law  exacts,  and  evidence]of  these 
facts  is  ample  to  justify  an  inference  of  negligence  against  such 
railroad  company,  in  an  action  brought  by  one  whowaainjorad 
by  such  a  missile,  to  recover  damages  therefor  TQ. 

Althorfe  t».  Wolfe  (22  N.  T.  869)  followed  W. 

Where  a  party  in  an  action  to  recover  damages  for  a  personal  injury 
testified  to  the  condition  of  her  health  resulting  from  anch  in- 
jury, a  physician  consulted  by  her  at  the  time  is  not  prohibited 
from  testifying  on  behalf  of  her  adversary  and  against  her  ob- 
jection, in  regard  to  her  physical  condition  at  the  time  she  coa« 
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suited  him,  by  the  rule  that  a  physician  'shall  not  disclose  any 
infonnation  acquired  by  him  while  attending  a  patient  in  a  pro- 
fessional capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity,  for  the  reason  that  by  testifying  herself  to 
her  condition  she  waived  the  privilege  [^i^l. 

Waiver  by  a  patient  or  client  of  his  right  to  preclude  his  physician 
or  attorney  from  testifying  to  a  professional  communication  nuy 
be  inferred  firom  the  conduct  of  the  party  W.  * 

Matter  of  Colman  (111  N,  F.)  220  W  ;  Marz  «.  Manhattan  Railway 
Co.  (56  Bun,  675)  [7, 10] ;  McKinney  e.  Grand  8t.,  Prospect  Park 
&  Flatbush  R.  R  Co.  (104  N.  T.  852)  [«]  ;  Hunt «.  Blackburn 
(128  U.  a.  464)  [9];  People  e.  Schuyler  (106  N.  J.  806)  m,  fol- 
lowed. 

{JhMid,  December  7,  1801.) 

Appeal  by  the  defendant  from  a  judgment  of  the  gen* 
eral  term  of  the  city  court  of  New  York  affirming  a 
judgment  rendered  at  trial  term  of  that  court,  upon  a 
verdict  of  the  jury. 

This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  received  by  her  caused  by 
being  struck  by  a  bottle  thrown  by  defendant's  servants 
from  its  elevated  railroad  in  the  city  of  New  York,  into 
the  street  below,  while  the  plaintiff  was  passing  along 
said  street  upon  the  cross-walk  thereof. 

Other  facts  appear  in  the  opinion. 

Jdien  T.  Davies^  Samud  Blyfhe  Eodgera  dk  Joseph  J. 
Adams  {Daviea^  Short  d  Townsendf  attorneys),  for  defend- 
ant, appellant 

Charles  D.  Eidgtvay,  for  plaintiff,  respondent 

Pbtob,  J. — On  this  appeal  we  have  no  jurisdiction  to 

review  the  evidence,  except  to  ascertain  if  it  be 

[1]     sufficient  to  sustain  the  verdict ;  that  is,  sufficient 

to  authorize  the  inference  of  defendant's  liability. 

Plaintiff  alleges  that  the  bottle  was  thrown  "care- 
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lesslj  and  negligently ; "  but  it  is  a  question  whether 
negligence  be  an  essential  element  in  the  cause  of  ac* 
tion.  The  cause  of  the  injury,  i.e.,  throwing  the  bottle, 
was  the  voluntary  act  of  the  defendant 

**  Looking  into  all  the  oases  from  the  Year  Book  in 
the  21  Henry  YIL,  I  find  the  principle  to  be  that,  if  the 
injury  be  done  by  the  act  of  the  party  himself  at 
m  the  time,  though  it  happen  accidentally  or  by 
misfortune,  yet  he  is  answerable  "  (Gbobse,  J.,  in 
Leame  v.  Bray,  3  East.  599).  '*  Though  a  man  do  a  law- 
ful thing,  yet  if  damage  do  thereby  befall  another,  he 
shall  answer  it,  if  he  could  have  avoided  U  "  (Lambert  t^. 
Bessy,  T.  Baymond,  423 ;  Weaver  v.  Ward,  HbbaH,  134 ; 
Underwood  v.  Hewson,  1  Strange,  596). 

And  this  ancient  principle  of  liability  appears  to  be 
still  the  law  of  New  York.  "  Where  the  injury  is  not 
the  effect  of  an  unavoidable  accident,  the  person  by  whom 
it  is  inflicted  is  liable  to  respond  in  damages"  (Mabct, 
J.,  in  Bullock  v.  Babcock,  3  Wend.  291). 

Li  an  action  against  the  colonel  of  the  Seventh  Regi- 
ment for  an  accidental  wound  to  a  spectator  by  a  shot 
from  a  gun  supposed  to  be  unloaded^  the  plaintiff  had  a 
verdict ;  and  on  appeal  from  the  judgment,  Denio,  C. J., 
said  :  '*  I  am  of  opinion  that  the  Judge  might  properly 
have  instructed  the  jury  that  the  evidence  that  the  de- 
fendant had  commanded  the  firing,  and  that  one  of  the 
men  fired  a  gun  charged  with  a  ball,  by  the  discharge  of 
which  the  plaintiff  was  wounded,  was  sufficient  to  sustain 
the  action,  whatever  precatUion  the  d^endant  and  his  sub- 
ordinate  officers  had  taken  to  provide  against  the  accident  " 
(Castle  V.  Duryea,  2  Keyes,  169,  174). 

The  law  is  propounded  otherwise  in  Massachusetts 
(Brown  v.  Kendall,  6  Ctish,  [Mass.]  296) ;  in  Connecti- 
cut  (Morris  v.  Piatt,  32  Conn.  75) ;  and  by  the  Federal 
Supreme  Court  (Nitro-Glycerine  case,  15  WaH  524). 

Assuming,  then,  the  rule  of  liability  as  enunciated  by 
these  courts,  namely,  that  an  injury  resulting  from  mere 
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accident  is  not  an  actionable  wrong;  and  that  ''the 
measure  of  care  against  an  accident,  which  one  must  take 
to  avoid  responsibility,  is  that  which  a  person  of  ordi- 
nary prudence  and  caution  would  use  if  his  own  interests 
were  to  be  affected  and  the  whole  risk  were  his  own  *" 
(FiBLD,  J.,  16  WqSL,  524),  ye  are  still  of  opinion  that  the 
evidence  was  ample  to  justify  the  inference  of  negligence 
against  the  defendant. 

The  mode  in  which  the  defendant  discharged  the 

contents  of  its  drip-pans,  namely,  by  shovelling 
[8]     them  from  an  elevation  of  fifteen  feet  into  carts 

standing  near  the  cross-way  of  a  street  in  a  popu- 
lous city,  when  among  those  contents  was  a  missile  capa- 
ble of  inflicting  serious  injury  on  pedestrians  below,  was 
in  itself  sufficient  to  warrant  an  inference  of  the  absence 
of  the  care  and  caution  which  the  law  exacts.  The  evi- 
dence discloses  that  the  refuse  in  the  drip-pans  might 
have  been  lowered  in  baskets  ;  and  there  is  no  pretence 
of  warning  to  passengers  along  the  street. 

"  Instead  of  depositing  the  snow  incumbering  the 

roof  in  the  yard  attached  to  the  premises  of  de- 
M     fendant,  it  was  cast  into  the  street,  without  any 

warning  of  danger  being  given  to  passers  by.  It 
was  negligence  in  the  highest  degree  to  throw  snow  and 
ice  from  the  roof  of  a  building  into  a  thoroughfare  of  a 
crowded  city,  without  using  some  precautions  against 
accident "  (Wbight,  J.,  in  Althorfe  v.  Wolfe,  22  N.  Y. 
859). 

Supposing  the  proof  sufficient  to  sustain  the  inference 
of  negligence,  still  defendant  impeaches  the  judgment 
for  errors  upon  offers  of  evidence. 

To  aggravate  the  amount  of  her  recovery  the  plain- 
tiff testified  minutely  and  circumstantially  to  the  effects 

of  the  blow  upon  her  physical  condition,  and  dis- 
[B]     closed  to  the  jury,  without  reservation,  all  the  ill 

consequences  of  the  injury  to  her  health  and  com- 
fort.   Thereupon  the  defendant  called  the  physician  who 
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had  attended  the  plaintiff  and  propounded  to  him  thia 
inquiry  :  "  What  did  you  discover  as  being  wrong  with 
her  head  on  the  16th  of  July,  1889  ?"  Plaintiff  objected 
to  the  question  and  the  court  excluded  it,  to  which  rul- 
ing the  defendant  duly  excepted. 

The  only  conceivable  ground  for  the  rejection  of  the 
evidence  is  it&»  assumed  incompetency  under  section  834 
of  the  Code  of  Civil  Procedure,  which  forbids  a  physician 
or  surgeon  from  disclosing  "  any  information  which  he 
acquired  in  attending  a  patient."    But  section  836  pro- 
vides that  upon  an  express  waiver  by  the  patient  the 
evidence  becomes  admissible ;  and  the  question  is,  does 
the  record  before  us  exhibit  such  waiver  by  the  plaintiff? 
Although  the  statute  prescribes  an  express  waiver, 
the  court  of  appeals  has  decided  that  it  may  be  inferred 
from  conduct;  and  that  by  making  an  attorney 
[6]     witness  to  his  will  a  testator  precludes  his  repre- 
sentative from  objecting  to  the  disclosure  by  the 
attorney  of  professional  communications  (Matter  of  Cole- 
man, 111  N.  Y.  220).     So  if  a  party  in  his  own  behalf 
testify  to  a  confidential  interview  with  his  physician,  his 
adversary  may  call  the  physician  to  contradict  the 
[7]     story  of  the  patient  (Marx  v.  Manhattan  Bailway 
Co.,  56  Hun,  576).    In  the  latter  case,  so  far  from 
a  disclaimer  of  his  privilege,  the  patient  strenuously  as- 
serted it  on  the  trial ;  and,  contrary  to  his  express  pro- 
test, the  court  raised  a  presumption  of  waiver. 

The  thing  forbidden  by  the  code  is  the  disclosure  of 
professional  information,  and  the  policy  of  the  enactment 
is  to  protect  patients  in  the  free  revelation  of  their  mala- 
dies to  their  physician.  But  what  if,  in  order  to  enforce 
a  claim  against  a  stranger,  the  patient  himself  promul- 
gates the  information,  and  uncovers  his  maladies  and 
infirmities  in  court ;  does  he  not  thereby  break  the  seal 
of  secrecy  and  absolve  the  physician  from  the  obligation 
of  silence  ?  Does  he  not,  in  the  strictest  and  most  em- 
phatic sense,  waive  his  privilege  ?    Is  it  to  be  tolerated 
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that,  to  mulct  another  in  damages,  he  may  inflame  a  jury 
with  a  false  or  exaggerated  story  of  his  injuries  and  suf- 
fering, and  yet  a  physician  whom  he  has  consulted  is  not 
to  be  allowed  to  prevent  the  meditated  injustice  by  a 
truthful  statement  of  the  case?  It  is  to  be  borne  in 
mind,  too,  that  here  the  physician  was  not  called  to  re- 
veal the  ailments  of  the  patient,  but  to  prove  that  she 
suffered  from  no  such  injuries  as  she  represented.  Ob- 
viously respondent's  contention  is  as  inconsistent  with 
the  object  and  policy  of  the  statute  as  it  is  fatal  to  the 
interests  of  justice. 

In  McKinney  v.  Grand  Street,  Prospect  Park  &  Flat- 
bush  R.R.  Co.  (104  N.  Y.  352)  the  court  of  appeals 
[8]      held  that  when  jihe  condition  of  the  patient  is  once 
disclosed  with  his  consent,  "  it  is  then  open  to  th& 
consideration  of  the  entire  public,  and  the  privilege  of 
forbidding  its  repetition  is  not  conferred  by  the  statute"* 
— declaring,  as  the  ground  of  its  decision,  that  "  the  ob- 
ject of  the  statute  having  been  voluntarily  defeated  by 
the  party  for  whose  benefit  it  was  enacted,  there  can  be 
no  reason  for  its  continued  enforcement" 

In  Hunt  V.  Blackburn  (128  U.  S.  464,  470),  the 
supreme  court  of  the  United  States,  by  Field,  J.,  said : 
"  The  privilege  is  that  of  the  client  alone,  and  no  rule 
prohibits  him  from  divulging  his  own  secrets  ;  and  if  the 
client  has  voluntarily  waived  the  privilege,  it  cannot  be 
insisted  on  to  close  the  mouth  of  the  attorney." 

In  People  v.  Schuyler  (106  W.  Y.  306),  the  court  of 

appeals  say,  per  Curiam  :  "  The  object  of  the  statute  was 

to  prevent  the  disclosure  by  a  physician  of  his. 

[0]     patient's  ailments  and  infirmities,  and  it  may  be- 

queried  whether  it  makes  him   incompetent  to 

testify  that  his  patient  was  free  from  disease  of  any  kind. 

Can  a  party  himself,  upon  a  trial,  expose  his  ailments 

and  make  them  the  subject  of  inquiry,  and  then  object 

that  his  physician  shall  tell  anything  he  knows  about 

them?" 
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In  Marx  t;.  Manhattan  Bailway  Co.  (eupra),  the  su- 
preme court  at  general  term  in  this  department,  per  Yak 
Bbunt,  P.J.,  say:    ''The   patient  may  keep  the 
l>o]    door  of  the  consultation  room  closed,  but  he  can 
not  be  permitted  to  open  it  so  far  as  to  give  an  im- 
perfect and  erroneous  view  of  what  took  place,  and  then 
close  the  door  when  the  actual  facts  are  about  to  be  dis- 
closed. ...  In  construing  this  legislation  we  must  con- 
sider the  object  that  was  taught  to  be  attained,  viz.,  the 
greatest  freedom  in  consultations  with  a  physician.     The 
reason  for  the  rule  no  longer  exists  where  the  party 
himself  pretends  to  give  the  circumstances  of  the  privil- 
eged interview." 

Although  the  precise  point  )iow  presented  has  not 

been  adjudicated,  we  have  no  hesitation  in  rul- 

Cii]    ing  that  the  offered  evidence  was  competent,  and 

'  that  it  was  essential  error  to  exclude  it. 

Judgment  reversed  and  new  trial  ordered,  costs  to 

abide  the  event 

Daly,  OJ.y  and  BishofFi  J.,  concurred. 
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PABKEBy  Appellant,  v.  MABCO,  BespondecIt. 
SuPHEBfE  OouBT,   FiBST   Depabticent,   Oeneral   Tebm  ; 

NOYEMBEB,  1891. 

§426. 

Serne^  qf  mrnmana — Exemption  from  tereiee  ofj    whUe  aUending 

ixmrty  doe$  not  extend  to  taking  of  testimony  for  tcM  tn  9Wit 

in  (mother  $tate. 

Where  the  summons  in  an  action  was  serred  upon  the  defendant,  a 
non-resident  of  this  state,  while  he  was  here  to  attend  the  taking  of 
testimony  for  use  in  an  action  pending  between  the  plaintiff  and 
himself  in  the  circuit  court  of  the  United  States  for  the  district 
of  South  Carolina, — ffddf  that  such  service  was  improperly  set 
aaide  ;  that  the  defendant  was  not  exempt  from  service  of  pro- 
cess because  of  the  purpose  for  which  he  was  here ;  that  the  rule 
exempting  non-residents  from  service  of  civil  process  while  at- 
tending court  here  applies  only  where  the  attendance  of  the 
party  or  witness  is  necessary  upon  the  trial  of  causes  in  this 
state. 

Matthews  «.  Tufts  (87  if.  T.  668);  Persons.  Grier  (66  Id.  IZi)  die-. 
tlnguished. 

{Ihdded  November  18,  1891.) 

Appeal  by  the  plaintiff  from  an  order  of  the  New 
York  county  special  term  setting  aside  the  service  of  the 
summons  in  this  action. 

The  facts  are  stated  in  the  opinion. 

T.  Henry  Dewey ^  for  plaintiff,  appellant 

John  B.  Abney,  for  defendant,  respondent 
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Van  Bbunt,  P.  J. — It  appears  that  the  plaintiff  in  this 
case  resides  in  the  city  of  New  York,  and  the  defendant 
in  South  Carolina.  At  the  time  of  the  service  of  the 
summons  in  this  action,  setting  aside  which  the  order 
appealed  from  was  made,  there  was  an  action  pending 
between  the  same  parties  in  the  circuit  court  of  the 
United  States  for  the  district  of  South  Carolina ;  and,  it 
having  been  agreed  that  certain  testimony  should  be 
taken  in  the  city  of  New  York  before  a  notary  public,  the 
defendant  came  to  the  place  where  such  testimony  waa 
to  be  taken  on  the  6th  of  April,  in  the  afternoon,  and  on 
the  7th  of  April  the  summons  in  this  action  was  served 
upon  him.  A  motion  was  thereupon  made  to  set  aside 
the  service  upon  the  ground  that  the  defendant  was  ex* 
empt  from  service,  he  being  in  the  state  for  the  sole  pur- 
pose of  taking  testimony  before  a  notary  public  in  an* 
other  action  to  which  he  was  a  party. 

In  support  of  this  proposition,  our  attention  is  called 
by  the  counsel  for  the  respondent  to  several  cases, 
among  which  are  the  cases  of  Matthews  v.  Tufts  (87 
N.  Y.  568),  and  Person  v.  Grier,  (66  N.  Y.  124).  None  of 
the  cases  cited,  however,  presents  the  question  now  be- 
fore the  court.  Nor  does  the  rule  recognized  in  those 
cases  have  any  application  to  the  facts  appearing  in  the 
the  case  at  bar.  The  reason  why  parties  and  witnesses 
who  come  from  foreign  states  into  this  state,  for  the  pur- 
pose of  attending  a  trial  here,  are  exempted  from  service 
of  process,  is  that  their  presence  is  necessary  for  the  due 
administration  of  justice,  and  that  without  such  exemp- 
tion their  attendance  might  not  be  readily  obtained. 

In  the  case  of  Person  v.  Grier,  the  court  say  :  "  It  is 
the  policy  of  the  law  to  protect  suitors  and  witnesses 
from  arrest  upon  civil  process  while  coming  to  and  at- 
tending court  and  returning  home.  This  immunity  is 
one  of  the  necessities  of  the  administration  of  justice, 
and  courts  would  often  be  embarrassed  if  suitors  or  wii> 
nesses,  while  attending  court,  could  be  molested  with 
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process.  Witnesses  might  be  deterred  and  parties  pre* 
vented  from  attending,  and  delays  might  ensue  and  in- 
justice be  done." 

And  in  the  case  of  Matthews  v.  Tufts,  the  court  aaj: 
**  This  immunity  does  not  depend  upon  the  statutory  pro^ 
visions,  but  is  deemed  necessary  for  the  due  adttiiuiHtra- 
tion  of  justice."  In  that  case  the  parfy  wasatteiidinga^ 
a  creditor  before  a  commissioner  in  bankruptcy  in  ^is 
state,  and  the  court  held  that  commissioners  in  bank- 
ruptcy  are  a  court  of  justice  sufficient  for  the  purpose  of 
having  the  witness  protected  by  the  court  of  chancery^ 
at  least,  if  not  l^  themselvea  They  sit  in  the  nature  of 
a  court  in  the  administration  of  justice  in  proceedings  in 
bankruptcy,  and  the  due  administration  of  justice  re- 
quires that  all  creditors  should  be  free  to  attend,  with- 
out interference,  by  service  of  process  of  any  kind. 

Thus  it  is  seen  that  the  object  of  the  rule  is  to  allow 
parties  and  witnesses  to  be  present  where  their  attend- 
ance is  necessary  upon  the  trial  of  causes  within  this 
state  ;  and  this  rule  has  obtained  because  it  was  in  furth- 
erance of  justice.*  It  has  no  application  to  th^  case  of 
a  party  living  in  a  foreign  state  having  a  litigation  pend- 
ing in  a  foreign  state,  who  attended  in  this  state  for  the 
purpose  of  taking  testimony  out  of  court.  The  proceed- 
ings must  be  in  court,  and  it  is  for  the  protectioQ  of  the 
administration  of  justice  that  the  rule  has  obtained. 
We  think,  therefore,  that  the  coming  into  this  state  for 
the  purpose  of  being  present  upon  the  taking  of  testi- 
mony to  be  used  in  an  action  in  another  state,  neither 
comes  within  the  spirit  nor  the  letter  of  the  rale  to  which 
attention  has  been  called,  and  that  the  defendant  wag 


*This  rule  has  been  recently  applied  in  Thorp  «.  Adams  (18  JVI  F, 
Oh.  Pro,  279,  affd.  19  Id,  851),  HoUender  «.  HaU  (18  Id.  S94«  affd.  19 
Id,  298),  Lederer  «.  Adams  (19  Id.  294),  Fintch  «.  Oaligher  (2f>  Ahb, 
IT.  a  404),  and  limited  in  Day  v.  Harris  (20  K  T.  Ok.  Pro.  255),  and 
Sanders  v.  Harris  (20  Id,  258). 
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Liable  to  service  of  processi  and  the  service  of  the  sum- 
mons  herein  should  not  have  been  set  aside. 

The  order  appealed  from  should  be  rerersed,  with  HO 
costs  and  disbursements. 

Dasois  and  Inobahams,  JJ.,  conouned. 


FRANK,  Respokbent,  v.  DAVIES,  Affellaiit. 

Supreme  Coitbt,  Fibst  Depabtment,  Genebal  Tebx; 
novebibeb,  1891. 

§§  1626,*  1627. 

J^bredoture  qf  mofigage—^hen  p0r$onal  judgment  rmuUred  in 
aetion/or. 

In  an  action  to  forecloM  a  mortgage,  no  judgment  can  be  directed 
except  one  directing  the  sale  of  the  property ;  and  if  before  the 
entry  of  final  judgment  the  property  in  suit  has  been  sold  by 
and  under  the  foreclosure  of  a  prior  lien,  so  that  the  lien  of  the 
mortgage  sought  to  be  foreclosed  has  been  destroyed,  no  judg- 
ment can  be  entered  in  favor  of  the  plaintiff  for  the  amount  due 
upon  the  bond  because  the  lien  of  the  mortgage  sought  to  be 
foreclosed  having  been  destroyed  by  the  foreclosure  of  the  priot 
lien,  there  can  be  no  sale  of  the  property  mortgaged  as  provided 
in  the  Code  of  Civil  Procedure,  section  1626. 

In  such  a  case  the  fact  that  prior  to  the  destruction  of  the  lien  of  the 
mortgage,  to  foreclose  which  the  action  was  brought,  a  judgment 
had  been  entered  directing  the  sale  of  such  property,  does  not  give 
the  court  the  power  to  direct  by  a  subsequent  order  a  judgment 

*  See  tf  oulton  v,  Cornish  (ante  p.  848),  where  it  is  hel4  that  t^is 
section  does  not  prevent  the  maintenance  of  an  action  for  atrict  f oi^- 
closure. 
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against  a  defendant  for  the  whole,  or  part  of  the  amount  to 

secnrd  which  the  mortgage  was  given. 
Siewerk  «.  Hamel  (88  Sim,  44)  distinguished;  Loeb  «.  Willis  (23 

Id,  608)  followed. 
{Decided  November  18,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  New 
York  county  special  term  directing  judgment  against 
him  for  the  amount  of  his  bond  less  the  surplus  remain- 
ing from  the  foreclosure  of  a  prior  mortgage  upon  the 
premises  described  in  the  complaint  in  this  action. 

The  facts  are  stated  in  the  opinion. 

Donahue,  Jfewoonibe  &  Cordoza  for  defendant,  appel- 
lant. 

JvLius  Jl  Frank  dk  Sarmtd  W.  Weisa,  for  plaintiff, 
respondent. 

Ingraham,  J. — ^This  action  was  brought  to  foreclose  a 
mortgage  upon  real  property,  and  the  judgment  de- 
manded in  the  complaint  was  for  the  usual  relief  granted 
in  such  action,  viz.,  that  the  property  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the  amount  due  to 
plaintiff,  and  that  the  defendant  pay  any  deficiency. 
The  case  was  tried,  and  the  plaintiff  recovered  a  judg- 
ment as  prayed  for,  which  was  affirmed  by  this  court 
(6  N.  Y.  Supp,  144),  and  subsequently  by  the  court  of 
appeals  (28  ^.  E.  Rep.  266,  jnem,).  It  appears  that  there 
was  also  a  mortgage  upon  the  same  premises,  which  was 
a  prior  lien  to  the  mortgage  foreclosed  in  this  action,  and 
that,  pending  the  appeals  from  the  judgment  in  this 
action,  such  prior  mortgage  was  foreclosed,  and  the 
property  sold  under  a  judgment  in  the  action  brought 
for  that  purpose,  and  that  there  was  a  surplus  over  the 
amount  required  to  pay  the  amount  due  on  such  prior 
mortgage  which  was  paid  to  the  plaintiff,  leaving  a 


876  OIVIL  PROCEDUEE  REPORTS. 

Frmnk  «.  DaTies. 


balance  due  to  the  plaintiflf  of  $3081.28,  for  which  sum 
this  court  at  special  term  directed  a  deficiency  judgment 
to  be  entered  against  the  defendant. 

In  determining  this  question  it  is  important  to  bear 
in  mind  the  distinction  between  this  action  and  an  action 
upon  the  defendant's  bond,  to  secure  which  the  mort- 
gage was  given.  An  action  upon  the  bond  would  be  an 
action  at  law,  to  which  the  plaintiflF  would  be  entitled  to 
A  trial  by  jury.  This  action  is  in  equity,  and  the  court 
of  equity  obtains  jurisdiction  because  the  aid  of  that 
court  is  necessary  to  direct  a  sale  of  the  mortgaged 
property,  so  that  the  lien  of  the  mortgage  can  be  en- 
forced ;  and,  having  acquired  such  jurisdiction,  the  court 
then  gives  to  plaintiff  all  the  relief  to  which  he  is  en- 
titled, including  a  judgment  for  any  deficiency  which 
would  arise  because  of  the  insufficiency  of  the  proceeds 
of  such  sale  to  pay  the  amount  due  to  the  plaintiff 

An  action  to  foreclose  such  a  mortgage,  and  the 
power  of  the  court  to  order  a  personal  judgment  for 
such  deficiency,  are  regulated  by  sections  1626-1637  of 
the  Code.  By  section  1626  it  is  provided  that,  in  an  ac- 
tion to  foreclose  a  mortgage  upon  real  property,  if  plain- 
tiff becomes  entitled  to  final  judgment,  it  must  direct  the 
sale  of  the  property  mortgaged  ;  and  by  section  1627,  that 
any  person  who  is  liable  to  the  plaintiff  for  the  payment 
of  a  debt  secured  by  a  mortgage  may  be  made  a  defend- 
ant in  the  action,  and,  if  he  has  appeared,  or  has  been 
personally  served  with  the  summons,  the  final  judgment 
may  award  payment  by  him  of  the  residue  of  the  debt 
remaining  unsatisfied  after  the  sale  of  the  mortgaged 
property  and  the  application  of  the  proceeds  pursuant 
to  the  directions  contained  therein.  This  section  con- 
tains the  only  provision  by  which  the  court  is  authorized 
to  award  judgment  in  an  action  of  foreclosure  for  the 
recovery  of  the  moHey  against  any  defendant  It  seems 
to  me  clear  that  in  an  action  to  foreclose  a  mortgage  no 
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judgment  could  be  entered  except  one  directing  the  sale 
of  the  property. 

•  If,  before  the  entry  of  final  judgment,  the  property 
had  been  sold  under  the  foreclosure  of  the  prior  lien,  so 
that  the  lien  of  the  mortgage  sought  to  be  foreeloiied 
had  been  destroyed,  no  judgment  could  be  entered  in 
favor  of  the  plaintiff  for  the  amount  due  upon  the  bond, 
because,  the  lien  sought  to  be  foreclosed  having  been 
destroyed  by  virtue  of  the  foreclosure  of  the  prior  lien, 
there  could  be  no  sale  of  the  property  mortgaged,  as 
provided  in  section  1626.  The  jurisdiction  of  a  court 
of  equity,  which  was  acquired  in  order  to  sell  tli©  prop- 
erty and  apply  the  proceeds  to  the  payment  of  the  mort- 
gage, ended  when  such  a  sale  was  impossible,  aud  there 
could  be  no  judgment  against  the  defendant  for  the 
residue  of  the  debt  remaining  unsatisfied  after  a  sale  of 
the  mortgaged  premises  and  the  application  of  the  pro- 
ceeds, as  there  could  be  no  sale,  and  no  proceeds  to 
apply. 

Nor  does  the  fact  that,  prior  to  the  destruction  of  the 
lien  of  the  mortgage,  to  foreclose  which  the  action  was 
brought,  a  judgment  had  been  entered  directing  tlia  h;l1b 
of  such  property,  give  the  court  power  to  direct  by  a 
subsequent  order  a  personal  judgment  against  n  defend- 
ant for  the  whole  or  any  part  of  the  amount  duf*  on  the 
bond  to  secure  which  the  mortgage  was  givon.  TUib 
would  be  turning  an  equity  action  into  a  comiaon-law 
action  when  the  facts  which  &lone  gave  the  tunrt  of 
equity  jurisdiction  had  ceased  to  exist,  and  ^ould  be 
contrary  to  the  provisions  of  the  only  judgment  that  the 
court  has  authority  to  enter  in  such  an  action. 

The  judgment  as  actually  entered  in  the  action  pro- 
vides that,  if  the  proceeds  of  the  sale  thereby  directed 
be  insufficient  to  pay  the  amount  and  interest,  the  de- 
fendant pay  to  plaintiff  the  amount  of  such  defittiency. 
It  is  only  in  the  event  of  the  sale,  and  a  failure  of  the 
proceeds  realized  therefrom  to  pay  the  amount  due,  that 
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the  defendant  was  ordered  to  pay  anything  to  plaintiff ; 
and,  there  having  been  no  sale  of  the  premises  in  this 
action,  according  to  the  terms  of  the  judgment  there  was 
nothing  that  the  defendant  was  required  to  pay  plaintiff; 
and,  as  before  stated,  the  court  had  no  power  in  this 
action  to  grant  any  other  personal  judgment  against  the 
defendant  except  the  one  contained  in  the  judgment,  and 
which  does  not  in  terms  make  the  defendant  liable  for 
the  amount  of  the  bond  until  there  has  been  a  sale  of 
the  mortgaged  premises  under  the  judgment,  and  the 
application  the  proceeds  realized  upon  such  sale  on  the 
amount  due  on  plaintiff's  mortgage. 

It  is  evident  that  Mr.  Justice  Babbett,  who  granted 
this  order,  did  so  only  because  he  considered  himself 
bound  by  the  case  of  Siewert  v.  Hamel  (33  Hun^  4A),  and 
it  would  seem  that  that  case  was  an  authority  for  the 
order.  The  contrary  view,  however,  has  been  taken  by 
this  court  in  the  case  of  Loeb  v.  Willis  (22  Him^  508).  In 
the  opinion  in  the  case  of  Siewert  v.  Hamel  (supra),  no 
reference  is  made  to  the  sections  of  the  Code  under 
which  the  judgment  in  this  action  was  granted ;  and,  as 
it  is  clear  that  the  court  had  no  power  to  grant  the 
order,  I  think  we  should  follow  the  earlier  c€kse  of  Loeb 
V.  WilUs. 

It  follows,  therefore,  that  the  order  appealed  from 
should  be  reversed,  and  the  motion  below  denied.  As, 
however,  the  application  was  justified  by  the  case  above 
cited,  it  should  be  without  costs. 

Van  Bbunt,  P.  J.,  and  Dakiels,  J.,  concurred. 
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SIMS  et  oil.,  Eespondents,  v.  BONNEE  et  cd.,  Appellaots. 

SUPEBIOB  COUBT    OF   THE  CiTY    OF    NeW    YoBE,    GeNERAI* 

Tebm;  Deceuber,  1891. 
§§  452,  481, 1780. 

tbrHfrn  eorp0rationr--juri$di6ti(m  of  €ution  agavMt — when   compl<tint 

itates  eatue  of  action  agairut — when  olfjectum  that  there  hai 

been  a  mUjovnder  ofpcertiee  flawUff  cannot  he  taken 

lecauee  one  of  them  toa$  brought  in  by  order. 

Where  the  complaint  in  an  action  alleged  that  the  plaintiff  wm  the 
owner  of  certain  stock  of  a  foreign  corporation  iaaucd  to  one 
*'  C,"  and  by  him  transferred  to  plaintiff,  of  which  transfer  iha 
corporation  had  timely  notice;  that  the  corporation  instigated 
an  action  in  favor  of  one  '*  R."  against  *'€."  in  a  court  of  Moq^ 
tanta  in  which  judgment  was  suffered  to  go  by  default  agaiuBt 
'*  C,"  under  which  the  plaintiff^s  stock,  as  the  property  ot  ''  C.,'' 
was  sold  by  the  sheriff  for  a  nominal  sum;  that  the  judgment 
was  fraudulently  obtained  by  the  officers  of  the  corporatiuu,  aod 
with  its  consent  and  cognizance  as  a  part  of  a  conspiracy  to 
defraud  the  plaintiff,  and  that  the  officers  of  the  cor  porn  tioa 
have  wasted  and  misappropriated  its  assets,  pretending  that  it 
has  ceased  to  exist  or  transact  business, — Heidj  that  the  faet 
that  the  stock  was  not  registered  in  plaintiff's  name  did  not 
prevent  his  maintaining  the  action;  that  nothing  appearing  to 
the  contrary,  it  must  be  assumed  that  the  plaintiff  is  a  resident 
of  the  state;  and  that  being  so,  the  court  had  jurisdiction  of  the 
action,  and  that  the  complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Where  nothing  appears  to  tiie  contrary,  it  must  be  assumed  that  the 
plaintiff  in  an  action  ia  a  resident  of  this  state. 

The  courts  of  this  state  have  jurisdiction  of  an  action  by  a  resident 
of  this  state  against  a  foreign  corporation  for  any  cauM. 

In  cases  of  fraud,  breaches  of  trusts  or  contract,  the  jurisdiction  of  a 
court  of  equity  is  sustained  wherever  the  person  of  the  defend- 
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ant  is  f  oiindy  although  the  property  to  be  affected  by  the  judg- 
ment is  beyond  its  jurisdiction,  and  the  fact  that  the  relief 
which  may  be  granted  is  inadequate  or  incomplete,  is  no  ade- 
quate reason  why  an  attempt  in  that  direction  should  not  be 
made. 

It  Beems  that  an  inspection  of  the  books  of  a  foreign  coipoeatioa 
may  be  ordered ;  but  that  if  they  are  in  constant  use  in  a  fonign. 
state,  sworn  copies  may  suffice. 

Where  a  person  is  made  a  party  plaintiff  by  order  of  the  court 
granted  pursuant  to  the  provisions  of  section  452  of  the  Code 
of  Civil  Procedure,  the  objection  that  she  is  not  a  proper  par^ 
cannot  be  taken  by  demurrer,  but  a  review  of  the  order,  if  de- 
sired, should  be  procured  by  appeal. 

(Decided  DMenAer,  1891.) 

Appeal  by  the  defendants  from  an  interloctatoiy 
judgment  of  the  special  term,  overraling  a  demurrer  to 
the  complaint. 

The  facts  are  stated  in  the  opinion, 

Charles  W,  Ootdd,  for  defendant,  appellant 

Ildmea  dk  Adams,  for  plaintiff,  respondent 

By  the  Court  (MoAdam  and  Oildebsleeve,  JJ.).— 
The  plaintiff  Sims  became  the  owner  of  three  certificates 
of  capital  stock  of  the  Montana  Improvement  Company, 
a  foreign  corporation,  representing  750  shares  of  said 
capital  stock  of  the  value  of  $75,000.  The  certificates 
were  issued  to  George  Conkling,  and  were  by  him  trans- 
ferred to  Sims  in  fulfilment  of  a  contract  made  by  him 
with  the  corporation,  of  which  transfer  the  corporation 
had  timely  notice. 

The  corporation  subsequently  instigated  an  action 
in  favor  of  one  Bobertson  against  Conkling,  in  the  courts 
of  Montana,  in  which  judgment  was  suffered  to  go  by 
default  against  Conkling,  and  on  it  the  sheriff  is  said  to 
have  sold  Sims*  stock  as  the  property  of  Conkling,  and 
one  Hammond  purchased   the  same   for  the  nominal 
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consideration  of  $100.  The  judgment  was  fraudulently 
obtained  by  the  procurement  of  the  officers  of  the  corpo- 
ration, and  with  its  consent  and  connivance,  and  as  part 
of  a  conspiracy  to  defraud  Sims. 

The  officers  of  the  corporation  have  wasted  and  ap- 
propriated its  assets,  pretended  that  it  has  ceased  to 
exist  or  transact  business. 

The  action  is  brought  by  Sims  on  his  own  behalf  as 
stockholder,  and  on  behalf  of  all  other  stockholdera 
He  prays  for  a  decree  establishing  his  rights  as  a  stock- 
holder and  declaring  void  any  certificates  issued  in  place 
of  those  held  and  owned  by  him,  and  that  he  have  an 
account,  etc.  The  defendants  having  demurred,  have 
for  all  present  purposes  admitted  the  truth  of  the  alle- 
gations charged,  and  these  sufficiently  state  a  cause  of 
action.  The  fact  that  the  stock  was  not  registered  in 
Sims'  name  does  not  disable  him  from  maintaining  the 
action  (Ervin  v.  Oregon,  62  Sow.  Pr.  490).  It  must  be 
assumed  (nothing  appearing  to  the  contrary)  that  the 
plaintiff  is  a  resident  of  this  state  (Fisher  v.  Charter 
Oak,  L.  I.  Co.,  U  Abb.  N.  C.  32),  and  section  1780  of  the 
Code  gives  jurisdiction  in  an  action  by  a  resident  of  the 
state  against  a  foreign  corporation  ''for  any  cause." 
As  was  said  by  the  court,  in  Ervin  v.  Oregon  K  &  N. 
Co.  (62  Ilaw.  Pr.  at  p.  492),  '<In  cases  of  fraud,  breaches 
of  trust  or  contract,  the  jurisdiction  of  a  court  of  equity 
is  sustained  wherever  the  person  of  the  defendant  be 
found,  although  property  beyond  the  jurisdiction  be  aL 
fected  by  the  judgment  (citing  Gardner  v.  Ogden,  22  N. 
T.  327;  March  v.  Eastern  R  R  Co.,  40  N.  H.  648; 
Massio  V.  Watts,  6  Grandh.  148).  It  is  not  important 
now  to  indicate  the  specific  relief  to  which  the  plaintiff 
may  in  the  end  be  entitled.  That  will  depend  upon  the 
facts  established  at  the  trial.  The  complaint  msJces  out 
a  cause  of  action.  The  relief  within  the  power  of  the 
court  to  grant  may  be  incomplete,  and  not  commensurate 
with  the  injuries  and  loss  sustained,  growing  out  of  the 
fact  that  material  interests  affected  are  outside  of  this 
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jurisdiction,  bat  that  affords  no  adequate  reason  why  an 
attempt  in  that  direction  should  not  be  made.  Efforts 
in  such  direction  frequently  afford  only  approximate 
justice.  In  so  far,  at  least,  as  the  defendant  is  person- 
ally concerned,  and  the  property  and  assets  within  this 
state  may  be  impressed,  justice  may  be  accomplished." 

An  inspection  of  the  books  of  a  foreign  corporation 
may  be  ordered,  but  if  they  are  in  constant  use  in  a  dis- 
tant state  sworn  copies  may  suffice  (Enrin  v.  Oregon  Ca, 
22  Sun,  566).  This  feature  is  referred  to  as  incidentally 
bearing  upon  the  remedies  enforceable  where  jurisdic- 
tion is  obtained  against  a  foreign  corporation.  The  ob- 
servations  made  answer  the  objections  that  the  court 
has  no  jurisdiction  oi  the  subject  of  the  action,  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  next  ground  of  demurrer  is  that 
there  is  a  misjoinder  of  parties  plaintiff,  in  that  Ellen  T. 
Sims  is  made  a  party  plaintiff.  The  complaint  shows 
that  she  was  made  a  party  by  force  of  an  order  of  the 
court 

This  order  appears  in  the  appeal  book,  has  not  been 
appealed  from,  and  remains  in  full  force  and  effect,  and 
concludes  the  parties  to  the  extent  that  she  was  right- 
fully brought  in  under  section  452  of  the  Code.  It  was 
certainly  not  intended  that  where  a  party  was  joined 
under  this  section,  and  no  appeal  taken  from  the  order, 
that  the  propriety  of  the  order  could  be  reviewed  on  de- 
murrer assigning  the  misjoinder  of  the  party  added. 
The  law  has  wisely  afforded  another  mode  of  reviewing 
the  action  of  the  court,  and  if  that  mode  is  not  employed, 
the  right  to  test  by  demurrer  the  propriety  of  joining 
the  party  is  lost 

The  Code  provisions,  though  independent,  must  be  so 
worded  and  construed,  that  they  may  operate  in  har- 
mony, that  orderly  rather  than  chaotic  practice  may 
prevail.  It  follows  that  the  interlocutory  judgment 
overruling  the  demurrer  was  properly  made  and  must 
be  affirmed,  with  costs. 
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CLASON  V.  BALDWIN- 

OouBT  OF  Appeat^  ;  DegembeBi  1891. 
§§  484,  488,  490,  498, 1496, 1497, 1502, 1508. 

^&iment — when  action  of^  agoAMt  ons  daiminff  title,  not  drfeated  Sy 
nan-joinder  of  his  tenants  in  possesiion — what  dama(f9B  reeo9&rahle, 

in  an  action  to  lecover  the  posseadon  of  real  property,  tenants 
actually  occupying  the  premises  are  necessary  parties  ih  CQ,  and 
their  landlord  is  a  proper  party  P>  s]  •  where  the  landlord  is  made 
sole  defendant,  and  fails  to  object  to  the  non- joinder  of  her 
tenants  in  her  answer,  the  defect  not  appearing  on  the  face  of 
the  complaint,  she  waives  the  objection  M  and  there  is  no  error 
in  holding  her,  upon  the  trial,  to  the  issues  raised  by  the  answer 
as  to  plaintifTs  title  and  right  to  the  land,  and  that  the  defendant 
was  wrongfully  withholding  its  possession  [Q,  and  a  dismissal  of 
the  complaint  because  of  the  non-joinder  of  the  tenants  is  prop- 
erly refused  P]. 

Ilnnegan  «.  Carroher  (47  N.  F.  498)  followed  W. 

In  such  a  case,  a  recovery  of  the  land  cannot  be  enforced  against 
the  tenant's  occupancy,  but  the  judgment  may  determine  the 
title  as  between  the  parties  18,4], 

Instance  of  an  action  of  ejectment  in  which  there  w^  sufficient  evi- 
dence of  acts  of  ownership  by  one  not  personally  occupying  the 
property  in  suit,  to  warrant  the  submission  of  the  question  to 
the  jury,  and  in  which  the  question  was  settled  by  their  ver- 
dict vn. 

In  an  action  to  recover  the  possession  of  real  property,  where  the 
complaint  demands  judgment  for  the  possession  of  the  premises 
and  'Hhe  sum  of  $6000,  the  plaintiff's  damage  for  the  withhold- 
ing of  the  same,^  but  does  not  contain  any  averment  of  damage, 
the  plaintiff  is  entitled  to  prove;  and,  if  he  recovers  judgment 
establishing  his  title,  to  recover  incidental  damages  for  with- 
holding after  the  commencement  of  the  action,  including  rents 
and  profits,  or  the  value  of  the  use  and  occupation  computed 
from  the  commencement  of  thea  ction  1^18]^  and  the  demand 
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in  the  complaint  was  sufficient  to  apprise  the  defendant  to  meet 
plaintifTs  proof  in  regard  thereto  W ;  but  it  mwm  that  a  recovery 
is  not  authorized  of  rents  and  profits,  or  of  the  valae  of  the  use 
as  a  part  of  the  damage,  for  a  time  prior  to  the  commencement 
of  the  action  [is]. 

Larned  9.  Hudson  (57  2^.  T.  151)  distinguished  W. 

The  rule  established  under  the  Code  of  Procedure  (§  167)  that  a 
claim  for  damages  for  withholding  real  estate,  demandable  and 
recoverable  in  an  action  for  the  reoovery  of  the  land  itself,  does 
not  include,  but  is  distinct  from,  the  rents  and  profits  of  it  during 
the  time  that  possession  is  wrongfully  withheld, — EM,  to  have 
been  changed  by  the  modification  of  the  provisioo  of  the  Code 
of  Procedure,  section  167,  as  re-enacted  in  section  484  of  the 
Code  of  Civil  Procedure,  considered  in  connection  with  sections 
1496  and  1497  of  the  fatter  Code  [».  lOj. 

Clason  «.  Baldwin  (20  N.  T.  Cw,  Pro,)  reversed  in  part,  affirmed  in 
part  [H]. 

{Decided  December  1,  1891.) 

Appeal  by  plaintiff  from  so  much  of  the  judgment  of 
the  general  term  of  the  supreme  court  in  the  first  de- 
partment as  modifies  the  judgment  entered  upon  the 
verdict  rendered  upon  the  trial  of  this  action  at  circuit 
and  by  the  defendant  from  the  judgment  of  said  general 
term. 

This  action  was  commenced  July  3,  1886,  to  recover 
the  possession  of  premises  No.  42  Sheriff  Street,  New 
York  City.  The  complaint  alleged,  "  First,  That  the 
plaintiff  is  seized  in  fee  and  entitled  to  the  immediate 
possession  of  the  following  described  premises,  viz.: 
(describing  the  premises  in  suit)  ;  Second,  That  the  de- 
fendant wrongfully  withholds  the  possession  thereof 
from  said  plaintiff,"  and  concluded  with  the  following 
demand : 

"  Wherefore  the  plaintiff  demands  judgment.  First, 
For  the  possession  of  said  premises ;  Second,  For  the 
sum  of  five  thousand  dollars — ^the  plaintiff's  damages 
for  the  withholding  of  the  same,  besides  costs.*' 

There  was  not  any  allegation  of  any  damage  by  reason 
of  the  wrongful  withholding. 
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The  answer  denied  "  each  and  every  allegation  in 
Baid  complaint/'  and  for  a  separate  defence  pleaded 
"that  neither  the  plaintiff  nor  her  ancestors,  prede- 
cessorsy  or  grantors  were  seized  or  possessed  of  the 
lands  and  premises  described  in  the  complaint,  or  any 
part  thereof,  within  twenty  years  before  the  commence- 
ment of  this  action." 

The  action  was  tried  at  circuit  in  New  York  county 
on  June  20, 1890.  On  the  trial  to  prove  that  the  de- 
fendant had  possession  of  the  premises,  the  plaintiff 
examined  Mary  Mauer,  who  testified  that  for  a  period 
of  three  years  she  was  the  tenant  of  the  defendant  as 
to  a  portion  of  the  premises,  and  that  she  ceased  to  be 
such  tenant  three  years  before  the  trial ;  that  she  was 
acquainted  with  the  other  tenants  in  the  building ;  that 
they  hired  of  the  defendant;  that  she  from  time  to 
time  showed  the  premises  at  defendant's  request  to 
parties  who  wished  to  hire ;  that  she  had  seen  tenants 
pay  the  defendant  rent ;  and  that  tenants  were  still  in 
the  house  who  were  there  when  the  witness  was. 

It  was  shown  on  the  trial,  against  defendant's  ob- 
jection and  exception,  that  the  annual  rental  of  the 
premises  was  $996.  The  court  held  that  plaintiff  could 
recover  rents  and  profits  si^ce  the  commencement  of  the 
action,  to  which  ruling  defendant  excepted. 

The  jury  found  a  verdict  as  follows :  that  the  plain- 
tiff is  the  owner  of  the  fee  and  entitled  to  the  posses- 
sion of  the  premises,  and  found  as  damages  for  the 
withholding  of  the  same  the  sum  of  $3942.50. 

Defendant's  counsel  moved  for  a  new  trial  on  the 
minutes;  the  motion  was  denied  and  its  denial  ex- 
cepted to. 

From  the  judgment  and  the  order  denying  a  new 
trial,  thereafter  entered  on  these  determinations,  the 
defendant  appealed  to  the  general  term,  and  it  ordered 
that  the  judgment  appealed  from  be  modified  by  de- 
ducting from  the  plaintiff's  recovery  the  sum  of  $3942.60, 
Vol.  XXI.— 25. 
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damages  foimd  by  the  joty  for  the  withholding  the 
posBession  of  the  premises,  for  which  this  action  is 
brought,  and  that  as  so  modified,  snch  judgment,  as  well 
as  the  order  denyi^  the  motion  for  a  new  trial,  be 
affirmed  without  costs  to  either  party. 

From  the  judgment  thereupon  entered  these  appeals 
were  taken. 

George  W.  Stephens  {Thomas  M.  WyaU,  attorney),  for 
plaintiff,  appellant  and  respondent 

The  action  is  maintainable  against  the  defendant,  | 

even  though  she  was  not  in  the  actual  occupancy  of  | 

the  property,  i 

At  the  time  of  the  commencement  of  the  action,  the 
premises  were  in  the  occupancy  of  tenants  of  the  de- 
fendant. ...  I 

Section  1503  of  the  Code  of  Civil  Procedure  gave 
plaintiff  the  right  to  join  the  defendant  as  a  party  de- 
fendant. She  was,  in  fact,  the  real  party  adverse  to  the  , 
plaintiff,  and  the  only  person  whose  presence  was  re- 
quired for  the  defence  of  the  action.  At  the  most,  there 
could  only  be  a  technical  defect  of  parties  defendant, 
and'  if  the  defendant  desired  to  avail  herself  of  the 
defect,  it  could  only  be  done,  in  the  present  instance, 
ty  taking  the  objection  by  answer.  Having  failed  to  ' 
do  so,  the  objection  was  waived. 

The  exact  question  here  presented  was  decided  in  | 

accordance  with  our  contention  in  Finnegan  v.  Carraher  | 

(47  N.  T.  491).  .  .  . 

It  certainly  was  no  detriment  to  the  defendant  that 
she  alone  was  sued,  and  not  her  tenants  also,  when 
some,  and  presumably  all,  of  those  tenants  had  no  in- 
terest in  the  property  beyond  a  tenancy  from  month  to 
month. 

While  the  action  of  ejectment  has  generally  been 
known  as  a  possessory  action,  it  is  by  no  means  always 
necessary  that  the  defendant  should  either  actually,  or 
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by  a  tenant,  be  in  possession,  in  order  to  permit  the 
action  to  be  brought.  It  is  sufficient  that  the  defendant 
claims  \itle  or  interest  in  the  property,  or  exercises  acts 
of  ownership  thereon  {Code  Civ.  Pro.  §  1502;  Banyer  t;. 
Empire,  5  J3iS,  48).  .  .  . 

None  of  the  cases  cited  by  the  defendant  at  the 
general  term  hold  contrary  to  our  contention.  Her 
counsel  cited  two  Missouri  cases,  and  claimed  they  were 
directly  in  point.  He  said  in  his  brief  that  the  statute 
of  that  state  was  the  same  as  ours.  In  this^  he  was 
mistaken.  The  Missouri  statute  does  not  permit  the 
landlord  to  be  joined  as  a  party  defendant  in  the  first 
instance.  If  he  chooses  to  remain  out  of  the  contest^ 
the  plaintiff  cannot  bring  him  in.  Thi^  clearly  appears 
by  a  third  case  in  that  state  which  the  appellant  did 
not  cite — Callahan  v.  Davis  (6  Western  R.  662)— although 
it  holds  to  precisely  the  same  point  as  the  other  two 
which  he  did  cite. 

Upon  a  recovery  of  mesne  profits  the  recovery  is 
always  had  up  to  the  day  of  the  trial. 

In  actions  for  the  redress  of  an  injury  continuous  in 
its  nature,  it  is  the  universal  practice  to  give  judgment 
for  all  damages  done  to  the  date  of  the  verdict.  In 
accordance  with  this  principle,  mesne  profits  are  re- 
coverable up  to  the  day  of  the  trial  (Vandervoort  v. 
Gould,  36  N.  r.  639 ;  Danziger  v,  Boyd,  628;  Dawson 
V.  McGill,  4  Whart.  [Pa.'\  230;  McCrubb  v.  Bray,  36 
Wis.  333). 

Mesne  profits  are  now  recoverable  in  an  action  of 
ejectment  as  an  incident  of  the  action. 

It  was  held  to  be  the  law  before  the  adoption  of  the 
second  part  of  the  Code  of  Civil  Procedure  that  the 
claim  for  damages  for  the  withholding  the  possession  of 
property  was  a  separate  cause  of  action  from  that 
brought  for  the  recovery  of  the  property  itself.  They 
were  permitted  to  be  united  in  the  same  action,  but  they 
were,  nevertheless,  separate  and  distinct  (Learned  v. 
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Hudson,  57  N.  Y.  161).  The  rale  has  been  changed  by 
the  present  Code,  sections  1496, 1497.  .  .  . 

Mr.  Throop,  in  a  note  to  the  former  section,  sajs : 
"  This  and  the  next  section  are  new.  They  will  render 
inapplicable  the  ruling  in  Learned  t;.  Hudson  (57  N.  Y. 
151),  which  appears  to  be  founded  merely  upon  the 
words  of  the  former  statute.  There  is  no  solid  reason 
for  turning  the  plaintiff  over  to  a  separate  action  for 
rents  and  profits,  and  in  sec.  484,  subd.  5  {aide)^  the  ex- 
pression used  by  Civil  Procedure,  sec.  167,  upon  which 
the  decision  chiefly  turned  has  been  overruled"  see 
also  sec.  1631,  post.  .  .  ." 

The  result  of  the  changes  made  in  the  law  by  the 
present  Code  is  to  make  the  recovery  of  the  damage 
permitted  to  be  recovered  a  mere  incident  of  the  main 
issue  whether  or  not  the  plaintiff  is  entitled  to  the  prop- 
erty. If  it  is  found  that  he  is  entitled  to  recover  the 
possession,  then,  as  a  mere  incident  of  the  recovery,  he 
also  recovers  damages  according  to  the  rule  laid  down 
in  the  sections  quoted.  The  damages  to  be  recovered 
are  general  damages,  and  there  is  no  necessity  that  any- 
thing further  should  be  done  by  the  plaintiff  to  entitle 
him  to  recover  them  than  to  demand  them  as  provided 
in  section  1496  (De  Lisle  v.  Hunt,  21  Weekly  Dig.  482 ; 
Gas  Light  Co.  v,  Rome,  Watertown  &  Ogdensburg  R.R. 
Co.,  61 //i^n,  119) 

The  value  of  the  use  and  occupation  is  recoverable 
without  any  allegation  of  special  damage  in  the  com- 
plaint. .  .  .  There  is  no  other  class  of  damages  that 
more  naturally  results  from  the  deprivation  of  the  pos- 
session. As  these  damages  are  now  recoverable  as  an 
incident  of  the  action  of  ejectment,  no  special  allegations 
in  respect  thereto  are  required  to  be  alleged  (Argot- 
singer  V.  Vines,  82  N.  Y.  308,  314 ;  Jutte  v.  Hughes,  67 
Id,  267 ;  Vanderslice  v.  Newton,  4  Id,  132).  Indeed, 
section  1496,  by  its  very  terms,  only  requires  that  the 
plaintiff  should  demand  damages.     If  it  had  been  in- 
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tended  to  require  that  the  grounds  for  claiming  such 
damages  should  be  alleged,  the  section  would  have  so 
provided.  In  actions  of  replevin,  where  a  dmUarform 
ofotympUUrd  ia  used,  a  plaintijBT  recovers  as  damages  the 
loss  of  the  use  of  the  chattel  np  to  the  time  of  the  trial 
(Brewster  v.  Silliman,  38  N.  T.  423,  429 ;  Young  v.  Wil- 
let,  8  Boaw.  486 ;  N.  T.  Guar.  &  Ind.  Co.  v.  Flynn,  56 
U.  T.  658,  afcming  65  Barb.  365 ;  Alien  v.  Fox,  51  N. 
T.  562 ;  Corn  Exchange  National  Bank  v.  Blje,  56  Hun, 
403. 

Isaac  N.  JftZZer,  for  defendant,  respondent,  and  ap- 
'     pellant. 

This  court  has  repeatedly  declared  that  no  recovery 
<5an  be  had  in  ejectment  unless  the  defendant  was,  at 
the  beginning  of  the  action,  the  actual  occupant  of  the 
premises  (Childs  v.  Chappell,  9  N.  T.  251 ;  Martin  v. 
Eector,  101  N.  Y.  79 ;  Abeel  v.  Van  Gelder,  36  Id.  513 ; 
Bradt  v.  Church,  110  Id.  542  ;  Code  Civ.  Pro.  §  1593). . . 

Ejectment  is  a  possessory  action  and  the  occupant 
must  be  made  defendant  to  give  the  court  jurisdiction  of 
the  subject-matter.  After  jurisdiction  is  obtained  other 
parties  claiming  an  interest  may  be  joined  (Bradt  v. 
Church,  9tipra;  Sisson  v.  Cummings,  106  N.  Y.  56; 
Schuyler  v.  Marsh,  37  Barb.  350;  Taylor  v.  Crane,  15 
How.  Pr.  359;  People  v.  Ambrecht,  11  Ahb.  Pr.  97). 
Two  recent  decisions  in  the  highest  court  in  Missouri 
are  directly  in  point  The  statute  of  that  state  is 
similar  to  ours  except  that  it  says :  '^  The  action  shall  be 
brought  againt  the  person  in  possession  '*  and  the  courts 
have  construed  possession  to  mean  occupancy  {Tyler's 
I^wi^  p.  472),  so  that  in  effect  the  law  is  precisely  the 
same. 

In  Shaw  v.  Tracy  (Sup.  Ct.  Mo.  14  West  Rep.  752), 
the  court  held  :  '^  An  action  of  ejectment  must  be  brought 
against  the  actual  occupant,  and  it  cannot  be  maintained 
against  the  landlord  alone  when  he  denies  possession.'* 
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In  Charter  Oak  L.  Ins*  Co.  v.  Cummings  (6  West  Bep. 
683),  the  court  held :  "  A  perpetual  injunction  will  be  al- 
lowed against  the  execution  of  the  writ  of  possession 
issued  on  a  judgment  of  ejectment  brought  against  the 
owner  when  the  tenant  in  actual  possession  was  not 
made  a  party  to  the  suit.  The  judgment  was  absolutely 
void  because  the  suit  was  not  commenced  against  the 
tenant  in  possession  as  required  by  the  statute.  .  .  .  (see 
also  Tyler  on  Ejectment^  472 ;  Barbour  pn  Parties  to  Ac- 
tions, 397  ;  Child  v.  Chappel,  5  SeLd.  246;  Champlain  & 
St.  Louis  RR  Co.  v.  Valentine,  19  Barb.  484 ;  People  t;. 
Ambreoht,  11  Abb.  Pr.  97 ;  Sedgtmck  d  Watt  on  Trial  of 
Title  to  Land,  152 ;  Palen  v.  Reynolds,  22  How.  Pr.  352). 
The  court  erred  in  the  first  instance  in  admitting  evi- 
dence as  to  the  annual  rent  of  the  premises.  .  .  .  The 
court  of  appeals  has  decided  this  question  directly  in 
Larned  v.  Hudson  (57  N.  Y.  151). 

Counsel  for  plaintiff  claims  that  this  has  been  changed 
by  the  Code,  but  the  wording  of  the  Code  is  substan- 
tially the  same  as  that  of  the  other  statute,  and  of  sec- 
tion 167  of  the  old  Code  (see  3  B.  8.  [6  ed.]  577,  §  39; 
Code  Pro.  §  167 ;  Code  Civ.  Pro.  §§  1496, 1497), 

Defendant  should  have  been  informed  in  the  com- 
plaint that  a  demand  was  made  for  the  rents  and  profits, 
and  the  time  for  which  they  would  be  claimed,  so  as  to 
be  prepared  to  show  taxes,  necessary  repairs,  etc.,  in 
reduction  of  the  claim. 

In  the  case  relied  upon  by  plaintiff  (Wallace  v.  Ber- 
dell,  101  iT,  T.  13),  the  court  held  that  the  .sections  re- 
ferred to  might  be  regarded  as  the  legislative  term  for 
mesne  profits,  and  that  in  ascertaining  them  **  all  neces- 
sary payments  for  taxes  and  ordinary  repairs  are  to  be 
deducted.  .  .  ."  Rumsey  in  his  new  Work  on  Practice 
(3d  vol.  p.  12)  says  :  *'If  plaintiff  desires  to  recoyer  the 
rents  and  profits  he  must  allege  that  the  defendant  haa 
received  them  and  the  amount. 

In  the  case  Cagger  v.  Lansing  (64  N:  7.  431),  this 
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court  reaffirmed  the  propositioii  established  in  Lamed 
V.  Hudson,  that  in  order  to  recover  the  value  of  the  use 
and  occupation  the  complaint  must  contain  an  allegation 
on  the  subject 

Gbay,  J. — ^This  action  was  for  the  recovery  of  the 
possession  of  certain  real  property  in  New  York  City, 
and  judgment  was  entered  by  the  plaintiff  upon  a  ver. 
diet,  which  awarded  that  recovery,  and  also  a  sum  of 
money  as  the  rental  value  of  the  premises  for  the  com- 
mencement of  the  action  to  the  day  of  trial.  The  Gen- 
eral term  affirmed  so  much  of  the  judgment  as  gave  to 
the  plaintiff  the  possession  of  the  premises ;  but  reversed 
that  portion  of  it  which  awarded  damages  for  the  with- 
holding of  the  possession.  Both  parties  have  appealed 
to  this  court 

Upon  the  defendant's  appeal  the  objection  discussed 
by  her  cou!nsel  is  that  the  complaint  should  have  been 
dismissed,  because  the  defendant  was  not  the  actual 
occupant  of  and  was  not  proved  to  have  claimed  ahy  in- 
terest in  the  premises  at  the  time  of  the  commencement 
of  the  action,  and  that  possession  was  not  shown  in  the 
plaintiff  or  her  ancestors. 

We  are  quite  satisfied  with  the  disposition  which  was 
made  by  the  general  term  of  this  objection,  and  but  a  brief 
review  of  the  principal  point  is  called  for.  As  an 
[1]  action  to  recover  real  property,  the  contest  is  nec- 
essarily over  the  title  to  it ;  and  while  section  1502 
of  the  Code  of  Civil  Procedure  requires  that  where  the 
complaint  demands  immediate  possession  the  occupant 
of  the  property  must  be  made  defendant  ih  the  action, 
the  following  section  provides  that  any  other  person 
claiming  title  to,  or  the  right  to  the  possession  of,  the 
property  as  landlord,  etc.,  may  be  joined  as  defendant 
in  the  action.  In  this  case  the  defendant's  tenants  oc- 
cupied the  premises  when  the  action  was  commenced, 
and  might  have  been  made  parties  defendant;   and 
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[9]     they  must  have  been  made  so,  ia  order   that 

a  judgment  of  possession  might  be  executed.  But 
not  having  made  the  tenants  defendants  and  electing  to 
sue  the  landlord  alone,  it  followed  that  the  issue  for 
trial  was  that  raised  by  the  pleadings.     The  landlord 

was  a  proper  party,  and  if  she  omitted  to  object 
13]     to  the  defect  of  parties  in  the  way  provided  for 

by  the  Code, — in  this  case  by  answer,  as  the  defect 
did  not  appear  on  the  face  of  the  complaint, — the  effect 
was  to  leave  the  action  to  be  tried  upon  the  question  of 
the  plaintiff's  title  and  right  to  the  possession.  No  de- 
cision, that  I  am  aware  of,  in  this  court  militates  against 
this  view. 

If  the  plaintiff  in  ejectment  does  not  sue  the  tenant, 

but  does  his  landlord,  and  the  latter  joins  issue, 
[4]     and,  by  his  omission  to  so  plead,  waives  the  defect 

of  non-joinder  of  the  tenant,  the  consequence  is 
that  a  recovery  of  the  land  cannot  be  enforced,  as  against 
the  tenant's  occupancy ;  but  the  judgment  has  deter- 
mined the  title  to  the  land,  as  between  the  parties,  to  be 
in  the  plaintiff.  Here  the  complaint  simply  alleged 
plaintiff's  seizin  in  fee  and  her  right  to  the  immediate 
possession  of  the  described  property,  and  that  the  de- 
fendant wrongfully  withheld  its  possession  from  the 
plaintiff.  The  landlord,  the  sole  defendant,  in  answer- 
ing, denied  each  of  these  allegations  and  set  up  a  new 
defence  of  the  Statute  of  Limitations. 

Thus,  while  a  necessary  party  under  the  Code  may 

have  been  omitted  as  a  defendant,  a  proper  parfy 
[5]     to  the  action,  in  the  person  of  the  landlord,  and 

one  whose  presence  was  necessary  for  the  deter- 
mination of  the  questions  of  title,  was  a  defendant,  and 
she  elected  to  appear  and  defend  alone,  upon  the  issue 
made  as  to  plaintiff's  title  and  right  to  the  land,  and  that 
she,  the  defendant,  was  wrongfuUy  withholding  its  pos- 
session. There  was  no  error  in  holding  her,  upon  the 
trial,  to  the  issues  as  then  presented. 
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[6]  The  case  of  Fiimegan  v.  Carraher  (47  N.  Y. 

493)  is  quite  in  point  upon  the  question. 
Upon  the  question  of  defendant's  possession  of  the 

premises  in  question,  there  was  sufficient  evidence 
[7]     of  acts  of  ownership  to  warrant  the  submission  of 

the  question  to  the  jury,  and  it  was  settled  by 
their  verdict.  As  to  the  legal  titl^  of  the  plaintiff,  it  is 
unnecessary  to  add  to  the  opinion  of  the  general  term. 

Upon  the  plaintiff's  appeal  the  question  is  presented 
as  to  her  right  to  recover  damages  for  the  withholding 

of  the  possession,  measured  by  the  annual  rental 
[8]  of  the  premises  from  the  date  of  the  commence- 
ment of  the  action  to  the  time  of  the  trial.  This 
question  the  general  term  has  determined  adversely  to 
the  plaintiff;  holding,  on  the  authority  of  Lamed  v. 
Hudson  (57  N.  JT.  151),  that  such  a  cause  of  action 
should  have  been  set  out  in  the  complaint,  and  that  it 
was  not  sufficient  for  their  recovery  that  damages  were 
included  in  the  demand  for  judgment.  Hence,  they  held 
it  was  error  to  admit  evidence  of  such  damages,  and  for 
the  trial  court  to  rule  that  they  might  be  recovered; 
and,  fTo  tantOf  they  modified  the  plaintiff's  judgment 

In  so  holding  I  think  the  general  terra  have  misap- 
prehended the  effect  of  the  changed  provisious  of  the 

Code  of  Civil  Procedure.     Larned  v.  Hudson  (57 
[?]     N.  Y.  151)  did  hold  that  a  claim  for  damages  for 

the  withholding  of  the  possession  was  distinct 
.from  a  claim  for  rents  and  profits  during  the  time ;  but 
the  ruling  in  that  case  was  expressly  based  upon  the 
provisions  of  the  then  existing  Code ,  the  167th  section 
of  which  permitted  to  be  united  in  the  same  complaint 
several  causes  of  action  arising,  in  such  a  case,  out  of 
"  claims  to  recover  real  property,  with  or  without  dam- 
ages for  withholding  thereof,  and  the  rents  and  profits 
of  the  same."  That  language,  it  was  held,  recognized 
the  fact  that  a  claim  for  damages  for  withholding  real 
estate,  demandable  and  recoverable  in  an  action  for  the 
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recovery  of  the  land  itself,  does  not  include,  but  is  dis- 
tinct from,  a  claim  for  the  rents  and  profits  of  it  during 
the  time  the  possession  is  wrongfully  withheld.  In 
enacting  the  present  Code  of  Civil  Procedure,  section 

167  was  replaced  by  section  484  and  the  sub- 
[10]  division  of  the  old  section  167,  referred  to,  was 
,  modified  so  as  to  leave  out  from  it  the  words 
"  and  the  rents  and  profits  of  the  same."  The  omission 
of  this  part  of  the  former  sub-division,  after  the  court  in 
Lamed  v.  Hudson  had  given  to  it  such  significance, 
when  considered  in  connection  with  the  enactment  of 
present  sections  1496  and  1497,  must  be  taken  to  indi- 
cate the  intention  of  the  legislature  to  modify  the  rule 
as  deduced  from  section  167.  Those  sections  occur  in 
the  article  entitled  as  "  action  to  recover  real  property." 
Section  1496  provides  that  in  such  an  action  '^  the  plain* 
tiff  may  demand  in  his  complaint  and,  in  a  proper  case, 
recover  damages  for  withholding  the  property."  Section 
1497  then  reads  "  Those  damages  include  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation  of  the 
property,  when  either  can  legally  be  recovered  by  the 
plaintiff."  These  sections  were  new  enactments  and  I 
cannot  perceive  any  particular  usefulness  in  the  change, 
unless  to  obviate  the  effect  of  the  construction  placed 
upon  section  167  of  the  old  Code.    I  think  the  effect  of 

these  sections  is  to  make  all  the  recoverable 
[iij    damages  incidental  to  the  establishment  of  the 

plaintiff's  title  to  the  property.  While  formerly 
that  damage  for  withholding  the  possession,  which  was 
regarded  as  an  element  of  mere  injury,  was  incidental  to 
the  recovery  of  the  title  and  a  claim  for  rents  and 
profits,  or  for  the  value  of  the  use  and  occupation,  was  a 
distinct  and  separate  claim,  under  the  present  procedure, 
if  the  plaintiff  recovers  the  judgment  establishing  his 
title,  the  incidental  damages,  which  he  may  then  recover, 
under  his  demand,  do  include  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation.    These  latter  items 
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of  damage  are  to  be  computed  from  the  commencement 
of  the  action  brought  to  recover  the  property.    I 
tm   doubt  that  these  sections  of  the  present  Ck)d6 
would  authorize  a  recovery  of  rents  and  profits, 
or  of  the  value  of  the  use,  as  a  part  of  the  damages,  for 
a  time  prior  to  the  commencement  of  the  action.    That, 
perhaps,  would  be  stretching  their  significance  as  a  rule 
of  recovery ;  but  as  a  part  of  the  damages  for  continuing 
"to  withhold  the  real  property  after  the  bringing  of  the 
action,  I  think  the  plain  reading  of  the  sections  warrants 
the  recovery  under  the  demand.     The  commence* 
[1^    ment  of  the  action,  with  the  demand  in  the  com- 
plaint for  damages  for  the  withholding  of  the 
possession,  was  sufficient  to  appraise 'the  defendant  to 
prepare  to  meet  the  plaintiff's   proofs   as  to'  all  the 
damages  which  the  withholding  comprehended  in  fact 
The  evidence  upon  the  trial,  therefore,  was  competent ; 
its  admission  was  not  error  and  the  instruction  of  the 
trial  judge  was  correct 

So  much  of  the  judgment  of  the  general  teirm  as 

modified  the  judgment  entered  upon  the  verdict 

[14    of  the  jury  should  be  reversed  and  the  judgment 

so  entered  should  be  affirmed,  with  costs  to  the 

plaintiff  at  the  general  term  and  in  this  court 


All  concurred* 
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HcQUIGLAN,  Respondent,  v.  DELAWARE,  LACKA- 
WANNA &  WESTERN  RAILROAD  COMPANY, 
Affellant. 

Court  of  Affbals  ;  Decexbeb,  1892. 

§  870  et  seq. 

IBsuminaHm  of  party  Itfare  Mal-'-examinaUon  of  permm  of  p&riy 
wing  for  per  aortal  %njwrie$  not  ordereA, 

The  Bupreme  court  cannot  in  adTance  of  the  trial  of  an  action  for 
personal  and  physical  injuries,  compel  the  plaintiff  on  an  appli- 
cation made  on  behalf  of  the  defendant  to  submit  to  a  surgical 
examination  of  his  person  by  surgeons  appointed  by  the  court 
with  a  view  of  enabling  them  to  testify  to  the  existence  and 
extent  of  the  alleged  injuries  \X*  ^  9-n}. 

Boberts  e.  Ogdensburg  &  Lake  ChampUin  RR.  Co.  (^  Hun,  154) 
[8.U];  Union  Pacific  RR.  Co.  «.  Botsford  (141  U.  8.  850)[4."] 
followed;  Walsh  v.  Sayre  (52  How.  Pr,  8d4)[<],  Bchroeder  «. 
Chicago  R.  L  &  P.  R.R  Co.  (47  Iowa,  875;  B.C.,  19  AJh.  L,  J, 
284)  [3]  not  followed. 

The  power  of  courts  are  either  statutory  or  those  which  appertain  to 
them  by  force  of  the  common  law,  or  they  are  partly  statutory 
and  partly  derived  from  immemorial  usage,  which  latter  consti- 
tutes their  inherent  jurisdiction  [01.  They  are  organised  for  the 
protection  of  public  and  prirate  rights  for  the  enforcement  of 
the  remedies  and  presumptiTcly  whatever  judicial  procedure  is 
essential  to  enable  courts  to  exercise  their  functions  is  author- 
iased  i^\  but  they  cannot,  under  cover  of  procedure,  or  to  accom- 
plish justice  in  a  particular  case,  invade  recognised  rights  of 
persons  or  property;  nor  can  they  create  remedies  unknown  to 
the  common  law  or  institute  procedure  not  according  to  the 
course  of  common  law  [lO]. 

Upon  the  organization  of  the  government  of  this  state  courts  were 
constituted  which  succeeded  to  the  powers  theretofore  exercised 
by  the  courts  of  common  law  and  chancery  in  England  so  far  as 
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they  were  applicable  to  our  sitaation  W ;  and  the  powers  which 
those  courts  actually  exercised,  supplemented  by  statutory  powers, 
constitute  in  the  general  sense  their  jurisdiction  which  is  to  be 
found  in  the  English  statutes  and  in  the  rules,  precedents, 
decisions,  and  procedure  of  the  courts  CH. 

McQuiglan  9.  Delaware,  Lackawanna  <fe  Western  RR.  Co.  (88  8t,  Bep. 
1021,  B.C.,  15  N.  Y.  3upp.  978)  affirmed. 

(Decided  December  1,  1891.) 

Appeal  by  the  defendant  from  an  order  of  the  gen* 
eral  term  of  the  supreme  court  in  the  fourth  department 
affirming  an  order  made  at  special  term  denying  an 
application  made  by  the  defendant  for  an  examination 
before  trial  of  the  person  of  the  plaintiff  by  surgeons  to 
be  appointed  by  the  courts. 

The  facts  are  stated  in  the  opinion. 

Louis  MarahaUf  for  defendant,  appellant. 

Andrew  HamiUton^  for  plaintiff,  respondent. 

Andbews,  J. — The  sole  question  presented  by  this 
record  is  whether  the  supreme  court  has  power,  in  ad- 
vance of  the  trial  of  an  action  for  a  personal  and 
[1]     physical  injury,  to  compel  the  plaintiff,  on  an 
application  made  in  behalf  of  the  defendant,  to 
submit  to  a  surgical  examination  of  his  person  by  sur- 
geons appointed  by  the  court,  with  a  view  of  enabling 
them  to  testify  on  the  trial  as  to  the  existence  and  extent 
of  the  alleged  injury. 

The  question  is  not  new  in  the  courts,  although  so 

far  as  we  know,  it  was  first  presented  in  1868,  before  a 

judge  of  the  New  York  superior  court,  at  special 

DQ     term,  in  the  case  of  Walsh  v,  Sayre  (52  How,  Pr. 

334),  who  affirmed  the  existence  of  the  power. 

The  contrary  was  held  by  the  general  term  of    the 

third  department  in  Roberts  t;.  Ogdensburgh  &  Lake 
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W     Champlain  R.R.  Co.  (29  Sun,  164).*    In  1877  the 

supreme  court  of  Iowa,  in  the  case  of  Schroeder 
V.  Chicago  R.  I.  &  P.  RR.  Co.  (47  lotoa,  375 ;  s.  c,  19  Alb, 
JU  J.  234)  sustained  the  doctrine  that  the  court  had  an 
inherent  jurisdiction  to  grant  a  compulsory  order  that 
the  plaintiff  submit  to  such  examination,  and  this  decis- 
ion has  been  followed  by  the  courts  of  several  of  the 
westem  and  southern  states,  and  in  others  the  power  has 
been  denied. 

The  same  question  was  considered  in  the  United 
States  supreme  court  in  the  recent  case  of  Union  Pacific 

R.R.  Co.  V.  Botsford  (141  U.  8.  250),  decided  in 
[41     May,  1891,  and  the  court  (two  judges  dissenting) 

decided  adversely  to  the  claim  that  the  court  had 
power  to  compel  such  examination.  The  opinions  of 
the  several  courts  which  have  passed  upon  the  question 

present  very  fully  the  considerations  bearing  upon 
[5]     it.    We  concur  in  the  view  taken  by  the  supreme 

court  of  the  state  and  the  supreme  court  of  the 
United  States,  and  we  can  add  very  little  to  the  full  dis- 
cussion to  be  found  in  the  opinions  of  those  courts. 

The  powers  of  courts  are  either  statutory  or  those 
which  appertain  to  them  by  force  of  the  common  law, 

or  they  are  partly  statutory  and  partly  derived 
[0]     from  immemorial  usage,  which  latter  constitutes 

their  inherent  jurisdiction.  They  are  organized 
for  the  protection  of  public  and  private  rights  and  the 
enforcement  of  remedies.  Presumptively,  therefore, 
whatever  judicial  procedure  is  essential  to  enable  courts 
to  exercise  their  function  is  authorized.  The  maxim 
that  there  is  no  right  without  a  remedy  justified  the 
courts,  in  the  earlier  periods  of  the  common  law,  in 
inventing  writs  and  modes  of  procedure  adapted  to  pre- 

*  Shaw  V.  Van  Rennselaer  (1 N,  F.  Giv.  Pro.  88,  noU)  and  Harrold 
«.  N.  Y.  etc.  R.R.  Co.  (21  Hun,  268),  favor  the  examination,  and 
Williams  v.  Fhillipe  (1  N.  T.  Civ.  Pro.  88,  noU)  holds  that  it  is  not 
allowable. 


VOL.  XXI,  399 


McQuiglan  «.  Delaware,  Lackawanna  &  WeBtern  Railroad  Co. 

sent  for  adjudication  in  prox)er  form  every  question  of 
judicial  cognizance.  The  powers  and  jurisdiction  of  the 
courts  of  common  law  and  chancery  in  England  are  to 

be  found  in  the*  English  statutes  and  in  the  rules, 
[7]     precedents,  decisions,  and  procedure  of  the  courts. 

The  power  which  the  courts  actually  exercised, 
supplemented  by  statutory  powers,  constitutes  in  a  gen* 
eral  sense  their  jurisdiction.     Upon  the  organization 

here  of  the  federal  and  state  govemments,  courts 
IB]     were  constituted,  and  in  this  state  they  succeeded 

to  the  powers  theretofore  exercised  by  the  courts 
of  law  and  chancery  in  England,  so  far  as  they  were  ap- 
plicable to  our  situation. 

It  is  a  significant  fact  that  not  a  trace  can  be  found 
in  the  decisions  of  the  common  law  courts  of  England, 
either  before  or  since  the  Bevolution,  of  the  exercise  of 

a  power  to  compel  a  party  to  a  personal  action  to 
[0]     submit  his  person  to  examination  at  the  instance 

of  the  other  party.  If  the  power  existed,  it  is 
difficult  to  suppose  that  it  would  not  have  been  fre- 
quently invoked.  Actions  for  assault  and  battery,  for 
injuries  arising  from  negligence,  and  generally  for  per- 
sonal torts,  were  among  the  most  common  known  to  the 
law,  and  yet,  so  far  as  we  can  discover,  in  no  case  was 
it  supposed  or  claimed  that  the  court  was  armed  with 
this  jurisdiction.  The  non-exercise  of  a  power  is  not 
conclusive  against  its  existence,  but  it  is  inconceivable 
that  if  the  power  in  question  existed,  it  should  have  been 
unused  for  centuries,  and  never  have  been  called  into 
activity. 

In  two  cases  cited  by  Justice  Gray  in  his  opinion  in 
Union  Pacific  B.B  Co.  v.  Botsford  (supra)  the  court  of 
common  bench  in  England  refused  an  order  for  the  in- 
spection of  a  building,  on  the  application  of  the  plaintiff 
in  an  action  for  work  and  labor  performed  by  him 
thereon,  on  the  ground  of  want  of  power  (Newham  v. 
Tate,  1  Am.  244 ;  Turquand  v.  Strand  Union,  8  Doto. 
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201).  These  cases  tend  to  negative  the  existence  of  the 
power  in  the  English  courts,  claimed  for  our  courts  in: 
the  case  at  bar. 

The  only  authority  in  the  English  common-law  courts 
in  any  degree  analogous  is  found  in  the  power  which 
the  courts  of  England  have  occasionally,  though  rarely,, 
exercised — ^to  issue,  on  the  application  of  apparent  heirs^ 
the  writ  de  ventre  avspiciefndo^  to  compel  a  widow  claim- 
ing to  be  with  child  by  her  deceased  husband  to  submit 
her  person  to  examinatioiL  The  practice  in  England  is 
sui  generis  and  has  never  been  adopted  here.  It  may 
have  originated  in  the  peculiar  favor  shown  to  heirs  by 
the  law  of  England,  but  whatever  its  origin,  it  seems 
repugnant  to  common  right,  and  the  fact  that  in  this  in- 
stance only  have  the  courts  of  England  exercised  the 
power  to  compel  the  examination  of  the  person  in  a  civil 
proceeding  tends  to  show  that  the  power  is  not  there 
regarded  as  general,  but  special  and  peculiar,  and  lim- 
ited to  the  particular  case.  The  doctrine  of  the  cases  in 
chancery  (Briggs  v,  Morgan,  2  Hogg.  Const,  324  ;  Devan- 
bagh  V,  Devanbagh,  6  Paige,  554 ;  Newell  v.  Newell,  9 
Id.  25),  that  in  an  action  to  procure  a  decree  of  nullity  of 
marriage  on  the  ground  of  impotence  or  sexual  incapac- 
ity the  chancellor  may  compel  the  defendant  to  submit 
to  a  surgical  examination,  is  a  graft  from  the  civil  and 
common  law,  and,  it  has  been  said,  "  rests  upon  the  inter- 
est which  the  public,  as  well  as  the  parties,  have  in  the 
question  of  upholding  or  dissolving  the  marriage  state, 
and  upon  the  necessity  of  such  evidence  to  enable  the 
court  to  exercise  its  jurisdiction."  Gray,  J.,  in  Union 
Pacific  E.E.  Co.  v.  Botsford,  supra. 

When  we  examine  the  history  of  the  power  of  com- 
mon-law courts  to  compel  the  production  and  inspection 
of  books  and  papers  in  possession  of  the  opposite  party 
in  a  civil  action,  we  find  that  originally  the  courts  dis- 
claimed any  power  in  the  matter,  and  the  remedy  by  bill 
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of  discovery  was  the  only  resource  of  the  party  desiring 
such  discovery.  Finally,  the  common-law  courts  as- 
sumed a  limited  equitable  jurisdiction  over  the  subject, 
and  in  addition  to  the  rule  that  a  party  pleading  a  deed 
should  make  forfeit  of  the  instrument  which  enabled  the 
other  party  to  demand  over,  the  courts  by  order  com- 
pelled a  party  who  in  his  pleading  relied  upon  a  written 
instrument,  not  a  deed,  to  give  inspection  to  the  other 
party  if  required,  and  so  in  other  special  cases.  The 
courts  in  this  state,  prior  to  any  statute,  exercised  a 
limited  equitable  jurisdiction  of  the  same  character 
(Lawrence  v.  Insurance  Co.,  11  Johns.  245 ;  Denslow  v. 
Fowler,  2  Cow.  592,  note). 

But  this  limited  jurisdiction  was  exercised  sparingly 
and  with  hesitation,  and  it  was  not  until  statutes  were 
enacted  in  England  and  in  this  state  conferring  upon 
common-law  courts  the  same  power  to  compel  the  dis- 
covery and  inspection  of  books  and  papers  which  was 
exercised  by  courts  of  chancery  on  bills  of  discovery, 
that  courts  of  common-law  claimed  or  exercised  full 
power  over  the  subject  (Stat.  14  and  15  Vict.  chap.  99 ; 
Stat.  17  and  18  Vict.  chap.  126 ;  Bev.  Stat.  p.  199,  §  21). 

The  limited  jurisdiction  exercised  by  these  courts  be- 
fore the  statute  was  in  the  nature  of  a  usurpation,  and 
so  far  as  we  can  discover,  it  was  never  considered  that 
they  possessed  an  inherent  power  in  aid  of  justice  to 
grant  relief  in  cases  outside  of  the  narrow  limit  men- 
tioned. The  power  to  compel  an  inspection  of  books  and 
papers  relevant  to  the  controversy,  in  possession  of 
either  party,  is  of  a  similar  nature  to  that  invoked  in 
the  present  case,  and  if  the  inherent  power  of  the  court 
did  not  extend  to  the  one  case,  it  is  difficult  to  suppose 
that  it  embraced  the  other. 

The  power  to  compel  a  party  to  submit  to  an  ex- 
amination of  his  person  has  never  been  conferred  by  any 
statute.  The  provisions  of  the  Revised  Statutes  author- 
izing the  court  to  compel  the  production  of  books  or 
Vol.  XXI.— 26. 
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papers  have  been  re-enacted  in  the  Codes  of  Procedore* 
The  statutes  also  contains  specific  provisions  for  the  ex- 
amination  of  a  party  on  oath  before  trial,  at  the  instance 
of  the  other  party.  The  omission  in  these  statnt-es  of 
any  reference  to  the  power  now  under  consideration  is 
quite  significant  We  cannot  say  that  the  exercise  of 
the  power  claimed  might  not  in  some  cases  promote  the 
cause  of  justice,  and  prevent  the  consummation  of  fraud. 
On  the  other  hand,  unless  carefully  guarded,  it  would 
be  subject  to  grave  objections.  But  we  have  to  deal 
only  with  the  question  of  the  power  of  the  courts  in  the 
absence  of  any  legislation.  It  is  very  clear  that  the 
power  is  not  a  part  of  the  recognized  and  customary 
jurisdiction  of  courts  of  law  or  equity.  The  doctrine 
that  courts  have  an  inherent  jurisdiction  to  mould  the 
proceedings  to  meet  new  conditions  and  exigencies  is 

true,  but  in  a  limited  sense.     Thev  cannot,  under 
[101    cover  of  procedure  '^r  to  accomplish  justice  in  a 

particular  case,  invade  recognized  rights  of  person 
or  property.  No  court,  we  suppose,  can  abrogate  an 
established  rule  of  evidence,  as,  for  example,  the  rule 
that  hearsay  evidence  is  inadmissible,  or  the  rule  of  the 
common  law  that  parties  shall  not  be  witnesses,  or  that 
interest  disqualifies.  They  may  apply  existing  rules  to 
new  circumstances.  Nor  is  it,  we  conceive,  within  the 
power  of  the  court  to  create  remedies  unknown  to  the 
common  law^  or  institute  a  procedure  not  according  to 
the  course  of  the  common  law.  It  is  most  important 
that  courts  should  proceed  under  the  sanction  of  an 
orderly  and  regulated  jurisdiction,  and  that  as  little  as 
possible  should  be  left  to  the  discretion  of  a  judge. 
The  exercise  by  the  court  of  the  power  now  invoked,  as 
has  been  shown,  is  not  sanctioned  by  any  usage  in  the 
courts  of  England  or  of  this  state.  Its  existence  is  not 
indispensable  to  the  due  administration  of  justice.  Its 
exercise,  depending  on  the  discretion  of  the  judge, 
would  be  subject  to  great  abuse.    We  think  the  assump- 
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tion  by  the  court  of  this  jurisdiction,  in  the  absence  of 
statute  authority,  would  be  an  arbitrary  extension  of  its 
powers.  It  is  a  just  inference  that  an  alleged  power 
which  has  lain  dormant  during  the  whole  period  of  Eilg- 
lish  jurisprudence,  and  never  attempted  to  be  exercised 
in  America  until  within  a  very  recent  period,  never  in 
fact  had  any  existence. 

We  have  purposely  omitted  to  repeat  the  views  and 
authorities  upon  this  question  set  forth  in  the 
[11]  opinions  in  Boberts  v,  Ogdensburgh  &  Lake  Cham- 
plain  R.  R.  Co.,  and  in  Union  Pacific  Railway  Co. 
V.  Botsford,  and  we  refer  to  those  opinions  for  a  fuller 
discussion  of  the  grounds  upon  which  the  denial  of  the 
power  claimed  proceeds. 

The  order  should  be  affirmed. 


All  concurred. 


EGGEBS  V.  MANHATTAN  BAILWAT  COMPANY.* 
(And  many  other  similar  cases.) 

SmPEMOB    COUBT    OP    THE    CiTY    OP   NeW   ToRK,    SPECIAL 

Term;  December,  1891. 
§§  970, 1009,  3347,  3352. 

Trial  hyjury  o/isiues  as  to  value  and  damages— itatuU  gMng  right  to, 

eorutitutional — motion  to  frame  is8ue$  token  made — isiues  haw 

formulated. 

The  provision  of  section  970  of  the  Code  of  Civil  Procedure  as 
amended  in  1891,  providing  for  the  trial  by  a  jury  of  issues 
arising  upon  the  pleadings  in  an  action  as  to  the  value  of 
property  and  as  to  the  damages  which  a  party  may  be  entitled 
to  recover,  is  not  unconstitutional  as  changing  the  jurisdiction 

*  See  Shepard  «.  Manhattan  Ry.  Co.,  poet,  p.  458,  overruling  this 
case  so  far  as  it  holds  Code  Civ.  Pro.,  §  970,  as  amended,  applicable  to 
equitable  actions. 
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of  a  court  of  eqoity  U-Tl ;  it  affects  the  xemedy  alone  and  not 
the  jurisdiction.  No  court  has  been  depriTed  by  it  of  jurisdic- 
tion or  power  to  finally  determine  the  actions  in  question,  and 
to  grant  in  each  the  equitable  relief  demanded  by  the  circum- 
stances [7],  and  the  enactment  of  the  provision  was  a  constitu- 
tional exercise  of  legislative  power  to  regulate  the  prooeedinga 
in  law  and  equity  HI. 

Cases  holding  unconstitutional  an  act  authorising  the  transfer  of 
cases  from  the  superior  city  courts  to  the  marine  court,  and  those 
holding  unconstitutional  an  act  abolishing  the  right  of  appeal 
from  judgments  of  the  marine  court  to  the  general  term  of 
the  court  of  common  pleas,  distinguished  f^l. 

Article  6,  section  8,  of  the  Constitution  of  New  York  as  amended 
in  1870,  providing  that  ^'  the  testimony  in  equity  cases  shall 
be  taken  in  like  manner  as  in  cases  at  law,  and,  except  as  here- 
in (therein)  otherwise  provided,  the  legislature  shall  have  the 
same  power  to  alter  and  regulate  the  jurisdiction  and  proceed- 
ings in  law  and  equity  cases  that  they  have  heretofore  exercised, ** 
protects  by  the  saving  clause  ^*  except  as  herein  otherwise 
provided,'*  only  the  jurisdiction  and  powers  of  certain  courts 
as  courts,  and  not  the  proceedings  therein  ra. 

Phillips  V.  Gorman  (17  JIT.  F.  270)  followed  W. 

A  statute  which  affects  the  remedy  only  cannot  be  claimed  except 
by  the  merest  indirection  to  be  an  interference  with  previously 
acquired  jurisdiction  or  with  a  vested  right  [^l. 

The  right  given  by  section  970  of  the  Code  of  Civil  Procedure 
as  amended  in  1801  to  a  trial  by  jury  of  issues  as  to  value  of 
property  or  damages  recoverable,  applies  to  actions  pending  at 
the  time  the  amendment  took  effect  (September  1,  1891),  but 
does  not  invalidate  or  impair  proceedings  which  actually  took 
place  and  rights  which  became  vested  prior  to  that  date  OQ.  A 
litigant  in  an  equity  suit  has  no  vested  right  to  a  trial  in  the 
future  in  a  particular  manner;  the  trial  with  all  its  incidents  is 
mere  matter  of  procedure,  which  is  subject  to  legislative  regula- 
tion, and  it  is  competent  for  the  legislature  to  enact  that  the  is- 
sues and  questions  specified  shall  after  a  date  named  be  tried  in 
the  manner  directed  W, 

In  an  action  to  recover  damages  for  and  enjoin  the  continuance  of 
a  trespass  consisting  of  the  maintenance  of  an  elevated  railroad 
in  the  street  in  front  of  real  property  owned  by  the  plaintiff,  a 
provision  in  the  judgment  for  the  payment  of  the  damage  to 
the  fee,  as  the  equivalent  of  the  property  taken,  in  avoidance 
of  the  injunction,  is  purely  a  matter  of  favor  to  the  defendant; 
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such  payment  is  at  the  option  of  the  defendant  and  not  at  the 
option  of  the  plaintiff,  and  neither  party  has  the  right  to 
compel  the  court  to  make  the  proTision  [H],  nor  is  it  a  part  of 
the  inherent  power  of  a  court  of  equity  to  grant  a  judgment  for 
the  absolute  payment  of  damages  in  such  a  suit  in  lien  of  equit- 
able relief,  or  as  an  alternative  or  in  addition  to  it  [i^l ;  nor  is 
such  proTision  the  only  one  a  court  of  equity  can  make  as  an  act 
of  grace  and  favor  to  the  defendant  [IQ. 

Ko  action  at  law  can  be  maintained  by  an  owner  of  real  property  to 
recover  prospective  damages  for  injuries  inflicted  thereon,  and 
even  in  equity  an  action  cannot  be  sustained  for  that  purpose 
alone  d^. 

Oalway  d.  Metropolitan  El.  R.  R.  Co.  (128  iV.  F.  488)  followed  [IQ; 
Gray  v,  Manhattan  Ry.  Co.  (128  Id.  499),  Doyle  v,  Manhattan 
Ry.  Co.  (128  Id,  488),  Roberts  v.  N.  Y.  El  R  R  Co.  (128  Id. 
455),  distinguished  D^. 

The  right  conferred  by  section  970  of  the  Code  of  Civil  Procedure 
as  amended  in  1891  to  a  trial  by  jury  of  issues  arising  on  the 
pleadings  in  an  action  as  to  value  of  property  or  damages  re- 
coverable, applies  only  to  questions  which  directly  and  neces- 
sarily arise  between  the  ]>arties,  and  which  both  parties  have  a 
right  to  have  determined  L^o*  i^l.  Accordingly  held^  that  in  an 
action  to  enjoin  the  continuance  of  a  trespass  consisting  of  the 
operation  of  an  elevated  railroad  in  front  of  plaintiffs'  premises, 
the  question  of  fee  damage,  which  should  be  paid  to  avoid  the 
issuance  of  an  injunction,  is  not  one  which  falls  within  said 
section,  and  the  defendant  cannot  as  a  matter  of  right  demand 
that  it  should  be  submitted  to  a  jury  [i?]  ;  but  where  past  dam- 
ages are  demanded,  there  is  a  right  to  a  jury  trial  of  that  issue, 
DQ,  and  as  a  large  part  the  evidence  relating  to  past  damages 
may  be  made  to  apply  to  the  question  of  fee  damage  [IQ ;  where 
both  questions  arise  in  such  an  action  they  will,  as  a  matter  of 
discretion,  be  sent  to  a  jury  unless  the  right  to  recover  past 
damages  is  unconditionally  and  unqualifiedly  waived  in  such 
way  as  to  estop  the  plaintiff,  if  he  takes  the  benefit  of  the  order, 
from  bringing  another  action  D**  ^ ;  and  where  that  is  done,  a 
jury  trial  will  not  be  ordered. 

A  motion  for  a  jury  trial  of  issues  as  to  the  value  of  property  or  the 
damages  which  a  party  may  be  entitled  to  recover,  pursuant  to 
the  provisions  of  section  970  of  the  Code  of  Civil  Procedure  as 
amended  in  1891,  is  not  subject  to  rule  81  of  the  General  Rules  of 
practice  requiring  motions  to  frame  issues  for  a  jury  trial  to  be 
made  within  ten  days  after  issue  joined  m.    The  Code  gives 
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the  right  to  make  that  motion  at  any  time  i^  SQ,  and  the  right 
JB  not  waiTed  by  giiing  notice  of  trial  for  an  equity  tenn  m>^l; 
but  the  parties  hare  the  right  to  move  for  a  jury  trial  of  such 
issues  up  to  the  time  of  the  commencement  of  the  trial  M. 
Section  1009  of  the  Code  of  Civil  Procedure  providing  that  a 
jury  trial  is  waived  by  moving  a  cause  for  trial  at  equity  term 
or  failing  to  object  when  it  is  so  moved,  does  not  apply  to  such 
case,  but  spplies  to  that  class  of  cases  in  which  the  whole  issue 
is  triable  by  jury  [*n. 

MacEellar  v.  Rogers  (62  Super.  Ot.  860,  afTd  100  K  T.  468)  dis- 
tinguished  l^. 

A  motion  for  the  trial  by  jury  of  issues  as  to  the  value  of  property 
or  damages  recoverable  in  an  action  may  be  made  at  any  time 
after  issue  joined,  and  is  not  premature  because  the  determina- 
tion of  some  of  the  issues  as  yet  undecided  may  make  the  con- 
sideration of  those  questions  unnecessary  [^;  but  where  it  ap- 
pears that  the  questions  to  be  tried  by  jury  cannot  conveniently 
be  formulated  with  precision,  the  motion  may  be  denied  with 
leave  to  renew  at  the  commencement  of  the  trial  of  the  action  E^. 

The  manner  in  which  issues  as  to  value  of  property  and  damages  re- 
coverable in  an  action  for  trespass  in  maintaining  and  operating 
an  elevated  railroad  on  the  street  in  front  of  plaintiflTs  real 
property  should  be  formulated,  stated  \^. 

{Decided  December,  1891.) 

Motion  by  the  defendants  for  orders  framing  issues 
to  be  tried  by  jury.     The  facts  are  stated  in  the  opinion* 

Edward  C.  Jamea  {Daviea,  Short  dc  Toumaend^  attor- 
neys), for  defendants  and  i^otion. 

Leo  C.  DessaVf  William  W.  Badger^  Cannon  d  Atwater^ 
Peckham  dc  Tyler,  Forster  dc  Spier,  Wdff  dk  Hodges^  Eugene 
D.  Hawkins,  and  others,  for  various  plaintiffs. 

Freedman,  J. — This  is  a  motion  on  the  part  of  the 
defendants  in  the  above  entitled  action,  and  a  large 
number  of  similar  actions,  for  an  order  in  each  action 
directing  the  issues  and  questions  arising  on  the  plead- 
jings  afi  to  the  value  of  property,  and  as  to  the  damages 
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to  be  recovered  by  the  plaintiff,  to  be  distinctly  and 
plainly  stated  for  trial  by  a  jury  pursuant  to  the  provi- 
sions of  section  970  of  the  Code  of  Civil  Procedure  aa 
amended  in  1891. 

The  section,  as  thus  amended,  provides,  among  other 
things,  that  '*  where  one  or  more  questions  arise  on  the 
pleadings  as  to  the  value  of  proper ty^  or  as  to  the  dam- 
ages which  a  party  may  be  entitled  to 'recover,  either 
party  may  apply,  upon  notice,  at  any  time  to  the  court 
for  an  order  directing  all  such  issues  or  questions  to 
be  distinctly  and  plainly  stated  for  trial  accordingly. 
Upon  the  hearing  of  the  application  the  court  must  cause 
such  issues  or  questions  to  be  distinctly  and  plainly 
stated.  .  .  ." 

The  actions  are  brought  to  enjoin  the  defendants  from 
maintaining  and  operating  an  elevated  railway  through 
such  parts  of  the  streets  of  the  city  of  New  York  as  are 
in  front  of  the  plaintiffs'  premises,  and  to  recover  dam- 
ages for  injuries  already  inflicted  upon  plaintiffs'  prem- 
ises. 

The  number  of  motions  thus  made  is  so  large  that 
almost  every  conceivable  question  which  may  arise  under 
the  amendment  of  the  section  referred  to  is  presented 
for  adjudication,  and  the  array  of  counsel  appearing  in 
opposition  to  these  motions  is  so  great  that  the  briefs 
submitted  by  them  cannot  be  noticed  in  detail.  I  have» 
therefore,  deemed  it  best  to  deliver  a  general  opinion^ 
which  is  intended  to  briefly  cover  all  the  points  raised. 
It  is  claimed  that  the  amendment  in  question  is  un- 
constitutional for  various  reasons,  but  none  of 

[1]  them  appears  to  be  tenable.  The  amendment  is 
not  directed  against  this  court,  but  against  every 
court  of  equity  in  the  state.  It  does  not  deprive  a  court 
of  equity  of  the  jurisdiction  or  power  to  try  certain  ac- 
tions or  any  actions  heretofore  cognizable  in  equity.  It 
simply  directs  that  in  certain  actions  of  this  character, 
part  of  the  issues  or  questions  arising  upon  the  plead- 
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ings  shall  be  submitted  to  a  jury.     It,  therefore, 
ro     affects  the  remedy  only,  and  anything  which  affects 

the  remedy  only  cannot  be  claimed,  except  by  the 
merest  indirection,  to  be  an  interference  with  previously 
acquired  jnrisdiction  or  with  a  vested  right  (Lennon  v. 
The  Mayor,  etc.,  of  N.  T.,  65  N.  T.  361 ;  Dolan  v.  The 
Mayor,  etc.,  of  N.  T.,  62  N.  Y.  472 ;  Astor  v.  The  Mayor, 
etc.,  of  N.  T.,  39  N.  Y.  Superior  a.  R.  120,  aff'd  62  N. 
Y.  580 ;  Rae  v.  The  Mayor,  etc.,  of  N.  T.,  39  N.  Y.  Super- 
tar  GL  B.  192). 

If,  as  was  decided  by  the  court  of  appeals  in  these 

cases,  an  act  of  the  legislature  could  lawfully 
ts)     divest  the  courts  of  this  state  of  their  previous 

jurisdiction  and  power  in  the  class  of  cases  cov- 
ei*ed  by  the  statute  to  the  extent  that  even  in  actions 
commenced  before  the  passage  of  said  act,  no  relief 
could  be  granted  after  the  passage  of  the  act,  which 
went  into  effect  immediately,  it  is  difficult  to  see  how 
the  amendment  now  under  consideration,  especially 
when  construed  and  interpreted  as  I  shall  construe  and 
interpret  it,  can  be  held  to  be  unconstitutionaL 

The  cases  in  which  it  was  held  that  certain  acts  of 

the  legislature,  empowering  the  transfer  of  actions 
[4]     from  the  superior  city  courts  to  the  marine  court, 

or  abolishing  the  right  of  appeal  from  judgments 
of  the  marine  court  to  the  general  term  of  the  court  of 
common  pleas,  were  unconstitutional,  do  not  apply 
here. 

An  interesting  and  valuable  case  directly  on  the  ques- 
tion whether  the  trial  of  certain  issues  by  a  jury 
m     is  a  change  in  the  jurisdiction  of  the  court,  or 

simply  a  regulation  of  practice,  is  found  in  Phil- 
lips V.  Gk>rman  (17  N.  Y.  270),  where  it  was  claimed  that 
the  provision  of  the  old  Code  of  Procedure,  allowing 
legal  and  equitable  relief  in  the  same  action,  was  viola- 
tive of  the  provision  in  the  constitution  of  1846  (art  6, 
sec.  3)  that  **  There  shall  be  a  supreme  court  having 
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general  jurisdiction  in  law  and  equity/'  the  argument 
being  that  the  recognition  by  the  constitution  of  distinct 
jurisdictions  at  law  and  in  equity  imposed  on  the  legis- 
lature the  obligation  to  preserve  distinct  methods  of  en- 
forcing legal  and  equitable  rights.  In  overruling  this 
contention,  Johnson,  J.,  says  (p.  272):  "The  supreme 
original  civil  jurisdiction  at  law  was,  under  the  preced- 
ing constitution,  in  the  supreme  court:  the  equitable 
jurisdiction  was  in  the  court  of  chancery.  The  new 
constitution  conferred  the  whole  jurisdiction  upon  a  sin- 
gle court.  The  subject  to  be  acted  upon  was  the  vest- 
ing of  judicial  authority,  not  the  regulating  of  judicial 
procedure." 

The  learned  judge  then  cites  art  6,  sec.  6,  of  the  con- 
stitution of  1846,  as  it  then  stood,  which  provides  as  fol- 
lows, viz. :  "The  legislature  shall  have  the  same  powers 
to  alter  and  regulate  the  jurisdiction  and  proceedings  in 
law  and  equity  as  they  have  heretofore  possessed." 

The  present  constitution,  art  6,  sec.  8,  as  amended 
January  1,  1870,  provides:  "The  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in-  cases  at  law, 
and,  except  as  herein  othertrise  provided,  the  legislature 
shall  have  the  same  power  to  alter  and  regulate  the  jur- 
isdiction and  proceedings  in  law  and  equity  cases  that 
they  have  heretofore  exercised." 

The  saving  clause  "  except  as  herein  otherwise  pro- 
vided," contained  in  the  constitution  last  referred 
m     to,  protects  only  the  jurisdiction  and  power  of 
certain  courts  as  courts,  and  not  the  proceedings 
therein,  and  it  having  already  been  shown  that  no  court 
has  been  deprived  of  the  jurisdiction  or  power  to  finally 
determine  the  actions  in  question,  and  to  grant  in  each 
the  equitable  relief  demanded  by  the  circum- 
[7]     stances,  the  amendment  must  be  held  to  have 
been  a  constitutional  exercise  of  the  legislative 
power  to  regulate  the  proceedings  in  law  and  equity. 
As  to  the  construction  to  be  placed  upon,  and  the  in- 
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terpretaiaon  to  be  giyen  to,  the  amendment,  I  cannot 

avoid  the  conclusion  that  the  statute  applies  to 
[6]     actions  pending  at  the  time  it  took  effect  as  well 

as  to  actions  brought  subsequently  to  that  date. 
It  became  a  law  April  20,  1891,  and  by  its  terms  took 
effect  September  1,  1891.  Of  course  no  proceeding 
had  or  right  accrued  prior  to  September  1,  1891,  is  in- 
validated or  impaired  thereby.  But  this  remark  applies 
only  to  proceedings  which  actually  took  place,  and  to 
rights  which  became  vested  prior  to  the  date  named.  A 
litigant  in  an  equity  suit  has  no  vested  right  to  a  trial 

in  the  future  in  a  particular  manner.     The  trial, 
m     with  all  its  incidents,  is  mere  matter  of  procedure 

which  is  subject  to  legislative  regulation.  It  was, 
therefore,  competent  for  the  legislature  to  enact,  and  I 
think  the  true  intent  and  meaning  of  the  amendment  is, 
that  the  issues  and  questions  specified  therein  shall, 
after  September  1,  1891,  be  tried  in  the  manner  therein 
directed.  There  is  nothing  in  sections  334:7  and  3352  of 
the  Code,  or  any  of  the  cases  cited,  most  of  which  relate 
to  vested  rights,  which  calls  for  a  different  conclusion. 

It  now  becomes  important  to  determine  what  issues 
and  questions  in  the  cases  at  bar  should  be  ordered  for 
submission  to  a  jury.  In  all  the  actions  the  plaintiffs 
alleged  damage  to  the  use  or  rental  value  of  the  prem- 
ises, in  most  cases  specifying  amount  thereof,  and  asked 
'  a  money  judgment  therefor,  and  the  defendants  took 
issue  thereon  by  denying  the  damage.  Every  case, 
therefore,  presents  a  direct  issue  as  to  past  damages, 
and  such  issue  comes  clearly  within  the  language  of  the 
amendment  and  must  be  tried  by  a  jury,  unless  the  claim 
for  such  damage  is  waived  as  hereinafter  provided. 

As  to  the  damages  to  the  fee,  the  complaints  differ. 
While  they  all  aver  substantial  damage  to  the  fee,  some 
do  and  others  do  not  state  the  amouni  So,  while  they 
all  ask  for  injunctive  relief,  some  ask  for  an  absolute 
injunction,  and  others  ask  in  the  alternative  that  the  de- 
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fendants  either  be  enjoined  or  that,  if  they  be  permitted 
to  continue  the  maintenance  and  operation  of  the  ele- 
vated railway,  it  be  on  the  condition  that  they  pay  the 
plaintiff  the  value  of  the  property  taken  by  them. 
Other  differences  might  be  pointed  out,  but  it  is  not  nec- 
essary to  do  so,  for  all  the  differences  which  do  exist  in 
this  respect  are  immaterial  for  the  following  reasons  : 

The  motion  which  may  be  made  under  section  970, 
as  amended,  is  a  motion  which  can  be  made  by  either 

party.     From  this  the  implication  arises  that  any 
[10]    question  which  may  be  ordered  to  be  submitted 

to  a  jury  must  be  a  question  which  both  parties 
have  a  right  to  have  determined.  But  in  the  Galway 
case  recently  decided  by  the  court  of  appeals  (128 
N,  T.  13*2*)  it  was  held  that  the  provision  for  the 
payment  of  the  fee  damage,  as  the  equivalent  of  the 

property  taken,  in  avoidance  of  the  injunction 
[111    in  this  class  of    cases,  is  purely  a  matter  of 

favor  to  the  defendants ;  that  such  payment  is 
at  the  option  of  the  defendant,  and  not  at  the  option 
of  the  plaintiff,  and  that  neither  party  has  a  right  to 
compel  the  court  to  make  the  provision.  It  was  also 
keld  that  it  is  now  the  settled  law  of  this  state  that  no 

action  at  law  can  be  maintained  by  an  owner  to 
W    recover  prospective  damages  for  injuries  inflicted 

upon  real  property  ;  that  even  in  equity  an  action 
cannot  be  sustained  for  that  purpose  alone ;  that  the  * 
action  in  the  case  before  the  court  was  neither  in  prac- 
tice or  theory  an  action  of  such  a  character,  but  an  ac- 
tion for  equitable  relief  to  restrain  continuing  acts  of 
trespass,  and  that  the  privilege  to  continue  the  trespasses, 
if  granted,  was  to  be  granted  as  an  act  of  grace  and 
favor  to  the  offending  party  and  not  as  a  matter  of  right 
to  the  injured  owner.  There  is  nothing  in  the  cases 
of  Boberts,  Gray  and  Doyle  f  which  can  be  twisted 

*  Oalway  «.  Met.  El  R.  K.  Co. 

t  Hoberts  «.  N.  Y.  El.  R.  R.  Co.,  IdS  JV.  K  455;  Gray  «.  Manhattan 
By.  Co.,  188  Id.  499;  Doyle  «.  Same,  128  Id.  488. 


412  CIVIL  PROCEDURE  REPORTS. 

Eggen  t,  Manhattiui  Railway  Company. 

[IS]  into  a  modification  of  the  doctrine  of  the  Gkilway 
case,  for  they  were  decided  on  points  as  to  the 
admissibility  of  testimony  on  the  question  of  damages, 
and  the  decisions  simply  point  out  the  method  to  be  pur- 
sued by  the  equity  court  in  ascertaining  the  fixed 
sum  which  the  defendants  may  be  required  to  pay  if  the 
court  in  its  discretion  shall  see  fit  to  grant  them  this 
favor. 

It  is  evident,  therefore,  that  the  amendment  under 

consideration,  inasmuch  as  it  did  not  change  the  rule 

laid  down  in  the  Gal  way  case,  was  not  intended  to  apply 

to  questions  in  regard  to  the  value  of  property  which 

may  incidentally  arise  in  these  injunction  suits, 

[14]     and  which  the  court  may  desire  to  determine  in 

order  that  it  may  grant  an  optional  favor  to  the 

defendants.    It  applies  only  to  questions  which  directly 

and  necessarily  arise   between   the  parties,  and  which 

both  parties  have  a  right  to  have  determined. 

Notwithstanding  the  decision  of  the  Galway  case  the 
defendants  still  insist  that  it  is  part  of  the  inherent  pow- 
ers of  a  court  of  equity  to  grant  a  judgment  for 
[15]  the  absolute  payment  of  damages  in  a  suit  com- 
menced for  equitable  relief  where  it  appears  upon 
the  hearing  that  the  plaintiff  should  have  a  judgment  for 
damages  either  in  lieu  of  specific  relief  or  as  an  alterna- 
tive for  it  or  in  addition  to  ii  Their  brief  upon  this 
point  is  quite  elaborate,  and  upon  the  claim  thus  made 
the  further  contention  is  made  that,  after  all,  the  ques- 
tion of  fee  damage  is  so  directly  and  necessarily  involved 
as  to  constitute  one  of  the  questions  referred  to  in  sec- 
tion 970  as  amended.  The  cases  referred  to  are  cases. of 
specific  performance  and  analogous  cases,  and  they  do 
not  apply  here.  The  power  contended  for  has  never  been 
asserted  or  exercised  in  any  of  the  many  elevated  railway 
cases  which  have  been  determined,  and  the  existence  of 
the  power  has  been  expressly  denied  in  the  Galway  case, 
which  was  an  elevated  railway  case  of  the  usual  iype. 
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The  decision  in  the  case  last  referred  to  must,  therefore 
govern  here. 

Moreover,  making  provision  for  the  payment  of  the 
fee  damage,  as  the  equivalent  of  the  value  of  the 
[lei  property  taken,  in  avoidance  of  the  injunction,  at 
the  option  of  the  defendants,  is  not  the  only  pro- 
vision which  a  court  of  equity  may  make  as  an  act  of 
grace  and  favor  to  the  defendants.  Nor  is  it  necessary 
that  any  determination  of  the  extent  of  the  fee  damage 
should  be  made  in  the  action.  All  the  court  is  bound 
to  do  is  to  ascertain  and  determine  that  the  fee  damage 
is  sufficiently  substantial  to  entitle  the  plaintifT  to  equita- 
ble relief.  The  court  may  then  grant  an  absolute  in- 
junction against  the  maintenance  and  operation  of  the 
elevated  railway  and,  as  an  act  of  grace  and  favor  to  the 
defendants,  stay  the  operation  thereof  for  a  reasonable 
time  to  enable  the  defendants  to  acquire  title  to  the 
property  taken  by  condemnation  proceedings. 

For  the  foregoing  considerations  the  conclusion  is 
unavoidable  that,  even  if  the  questions  mentioned 
[17]    in  section  970,  as  amended,  are  treated  as  ques- 
tions which  differ  from  the  regular  issues,  which 
perhaps  they  do  not,  the  question   of  fee  damage  in- 
volved in  the  cases  before  me   is  not  one  which  falls 
within  the  section,  and  that  the  defendants  cannot,  as 
matter  of  right,  demand  that  it  should  be  submitted  to 
a  jury. 

Inasmuch,  however,  as  the  issue  as  to  past  damages 

must  be  sent  to  a  jury,  it  is  eminently  proper  that 

US]    the  question  of  fee  damage,  or,  in  other  words,  the 

question  as  to  the  value  of  the  property  taken  by 

the  defendants,  should  be  passed  upon  at  the  same  time 

and  in  the  same  manner,  especially  as  a  large  part  of 

the  evidence  which  will  be  given  on  the  issue  of  past 

damages  may  be  made  to  apply  to  the  question  of  fee 

damage.    This  will  be  an  economy  of  time  and  labor^ 

and  will  result  in  a  harmonious  disposition  of  the  main 
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questions  in  the  case.     As  matter  of  discretion, 
[ivy   therefore,  the  question  as  to  fee  damage  or  the 

value  of  the  property  taken  by  the  defendants  will 
also  be  sent  to  a  jury  in  every  case  in  which  the  plaintiff 
insists  upon  the  recovery  of  past  damages. 

In  every  case  in  which  the  plaintiff  elects  to  waive 
his  claim  for  past  damages,  the  waiver  must  be  filed  in 

the  form  of  a  stipulation,  and  it  must  be  an  un- 
[90]    conditional   and  unqualified  waiver.     There  are 

good  reasons  why  this  should  be  insisted  upon. 
The  claim  for  past  damages  now  constitutes  an  issue  in 
the  case,  and  as  such  it  must  be  submitted  to  a  jury.  If 
withdrawn  in  a  conditional  or  qualified  manner,  so  that 
new  action  may  be  brought  upon  it,  it  could  only  be  as- 
serted in  an  action  triable  by  jury.  That-  action,  if 
brought,  might,  on  motion,  be  ordered  to  be  consolidated 
with  the  equitable  action,  and  then  the  litigation  would 
stand  again  where  it  stands  now.  The  waiver  must, 
therefore,  be  general,  unco'nditional,  and  unqualified.  I 
shall  not  insist  that  it  must  be  accompanied  by  a  release, 
but  it  must  be  sufficient  to  ^stop  the  plaintiff,  if  he  takes 
the  benefit  of  the  order  denying  defendants'  motion  in 
toto,  from  bringing  another  action. 

It  still  remains  to  be  considered  whether  the  motions 
made  by  the  defendants  have  been  made  in  proper  time 
and  at  an  appropriate  stage  in  the  proceedings.  Upon 
this  question  the  plaintiffs  advanced  various  conflicting 
arguments  in  opposition  to  the  motions. 

It  was  urged  that  the  motions  should  be  denied  be- 
cause the  defendants  have  been  guilty  of  laches  in  mak- 
ing them.     I  cannot  find  that  such  was  the  fact 

It  was  also  urged  that  the  motions  should  be  denied 

because  they  were  not  made  within  ten  days  after 
[21]    issue  joined  under  the  provisions  of  general  rule 

31.  That  rule,  by  its  express  terms,  applies  only 
to  cases  where  the  trial  of  issues  of  fact  is  not  provided 
for  by  the  Code  and  either  party  desires  a  ftial  by  jury. 
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The  motions  now  before  the  court  are  for  jarj  trials, 

which  are  provided  for  by  the  Code.    But  even  if  there 

were  a  conflict  between  the  statute  and  the  rule,  the 

provision  of  the  statute  is  that  the  motion  may  be  made 

"  at  any  time."    These  words  were  added  by  the 

m    amendment  of  1891,  and  as  the  legislature  has 

thus  prescribed  the  time  when  the  motion  may  be 

made,  the  statutory  enactment  would  supersede  the  rule. 

Another  claim  advanced  was  that  the  motions  should 

be  denied  upon   the  authority  of  Mackellar  v, 

«1    Rogers  (52  JV.   T.  Superior  U.  R.  360 ;  affirmed 

109  N,  Y.  468).    But  that  case  has  no  application 

here.     It  was  an  action  brought  in  equity  to  foreclose  a 

mortgage,  and  the  trial  took  place  at  a  time  when  the 

words  "  at  any  time  "  were  not  contained  in  section  970. 

The  allegations  of  the  complaint  were  not  put  in  issue 

by  the  defendant,  who  contented  himself  by  interposing 

a  counterclaim,  in  the  nature  of  a  common  law  cause  of 

action,  upon  which  issue  was  joined  by  a  reply.     The 

defendant  took  no  steps  to  have  an  issue  framed  for  trial 

by  jury,  and  both  the  defendant  and  the  plaintiff  noticed 

the  case  for  trial  at  an  equity  term.     It  was  under  these 

circumstances,  and  under  the  law  as  it  then  stood,  that 

it  was  held  that  the  defendant  had  waived  his  right  of 

trial  by  jury. 

It  was  also  insisted  that  the  defendants  waived  what- 
ever right  to  a  jury  trial  they  had,  by  noticing 
[M]    the  cases  for  trial  at  the  equity  term.     I  do  not 
see  how  they  could  have  noticed  them  for  trial  at 
any  other  than  an  equity  term.    There  is  no  indepen- 
dent common  law  cause  of  action  involved,  but  the  en- 
tire cause  of  action  is  equitable  in  its  character,  and 
only  some  of  the  questions  of  fact  are  to  be  tried  by  a 
jury.    The  cause  itself  is  to  be  tried  by  the  court    It 
therefore  only  remains  to  be  seen  whether,  by  giving 
any  notice  of  trial,  the  defendants  waived  the  benefit  of 
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the  proTiaion  of  section  970.     For  this  purpose  the  cases 
may  be  divided  into  three  classes,  viz.: 

1.  Cases  in  which  issue  was  joined  prior  to  Septem- 
ber 1,  1891,  and  in  which  notices  of  trial  of  all  the  issues 
were  served  by  both  sides  for  an  equity  term  held  prior 
to  September  1,  1891. 

2.  Gases  in  which  issue  was  joined  prior  to  Septem- 
ber 1,  1891,  and  in  which  notices  of  trial  of  all  the  issues 
were  served  by  both  sides  prior  to  September  1,  1891, 
but  for  an  equity  term  held  subsequent  to  September  1, 
1891. 

3.  Cases  in  which  issue  was  joined  prior  to  Septem- 
ber 1,  1891,  and  in  which  notices  of  trial  of  all  the  issues 
were  served  by  both  sides  subsequent  to  September  1, 
1891,  and  for  an  equity  term  held  subsequent  to  l^p- 
tember  1,  1891. 

Having  already  demonstrated  that  the  intent  of  the 
legislature  was  that,  after  September  1,  1891,  the  issues 
and  questions  specified  iu  section  970  should  be  tried  in 
the  manner  therein  directed ;  that  a  litigant  in  an  equitj 
suit  has  no  such  vested  right  to  a  future  trial ;  that  the 
legislature  cannot  change  the  mode  of  procedure ;  that 
the  legislature  conferred  upon  the  defendants  the  right 
to  move  for  a  jury  trial  at  any  time,  and  that  rule  31 
does  not  apply ;  it  can  not  be  held  that  the  defendants, 
by  giving  notice  of  trial,  waived  their  right  to 
[SB]    move  in  any  of  the  cases,  and  the  differences  be- 
tween the  cases  are  wholly  immaterial.     The  act, 
by  its  terms,  did  not  go  into  effect  until  September  1, 
1891.     Before  that  date  the  defendants  could  not  move. 
They  moved  with  reasonable  despatch  thereafter,  when 
all  the  circumstances  are  considered.    In  every  case  the 
motion  was  made  in  advance  of  the  trial.    Having 
[M]    acquired  the  right  to  move  at  any  time,  they  must 
be  held  to   have  that  right  up  to  the  time  of 
the  commencement  of  the  trial.     True,  section  1009  of 
the  Code  provides  that  a  party  may  waive  his  right 
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[sn  to  a  jury  trial  by  moving  the  trial  of  the  action 
without  a  jury,  or,  if  the  adverse  party  so  moves 
it,  by  failing  to  claim  a  trial  by  a  jury  before  the  pro- 
duction of  any  evidence  upon  the  trial.  But  this  evi- 
dently refers  to  that  class  of  cases  in  which  the  whole 
jkction  is  triable  by  jury  and  in  which  the  notice  of  trial 
should  be  given  for  the  jury  term.  The  cases  at  bar  do 
not  fall  within  that  class.  As  a  necessary  consequence, 
all  the  cases  decided  under  section  1009  have  no  appli- 
cation here. 

The  further  claim  was  made  by  many  of  the  plaintifTs 

that,  even  if  section  970,  as  amended,  does  apply,  and 

the  defendants  do  have  a  right  of  trial  by  jury  of 

[88]  some  issue  or  question  in  the  present  actions,  the 
motions  now  made  are  premature,  and  should  be 
denied  for  that  reason.  The  argument  is  that  the  plain- 
tiff in  an  action  may  not  succeed  in  establishing  his  title 
to  the  property,  or  for  some  other  reason  may  be  beaten 
in  the  suit,  and  that  in  such  a  case  the  question  of 
amount  may  not  be  reached.  There  is  not  sufficient  force 
in  the  argument  to  call  for  the  result  contended  for. 
True,  the*  statute  may  be  satisfied  if  the  court  does  make 
the  order  for  a  jury  tri&l  whenever  it  becomes  apparent 
that  the  trial  of  an  issue  or  question  as  to  which  the 
right  of  trial  by  jury  is  given,  is  necessary  and  material 
The  defendants  are  at  liberty  to  postpone  the  making  of 
the  motion  until  the  commencement  of  the  trial,  and,  if 
the  motion  is  then  made,  the  court  may  proceed  with  the 
trial  of  the  other  issues  and  questions,  and  if  it  then  ap- 
pears that  the  trial  of  the  issue  or  question  as  to  which 
the  right  of  trial  by  jury  exists,  is  necessary  and  ma- 
terial, it  may  make  an  interlocutory  judgment  determin- 
ing the  controversy  between  the  parties  in  all  other  re- 
specte,  and  directing  that  the  issue  or  question  as  to 
which  a  jury  trial  has  become  necessary  and  material, 
and  which  is  then  and  there  stated  for  such  trial,  be  sub- 
mitted to  a  jury,  and  that  upon  the  coming  in  of  the 
Vol.  XXL-^. 
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verdict  of  the  jary  the  cause  be  brought  on  for  final 
hearing.    All  this  may  undoubtedly  be  done,  but,  never- 
theless, the  Code  gives  the  right  to  make  the  motion  at 
any  time  which,  from  the  necessities  of  the  case,  must  be 
held  to  mean  at  any  time  after  issue  joined.     The  plain- 
tiffs are  not  entitied,  therefore,  to  have  the  motions  de- 
nied as  premature.     For  the  reasons  hereinafter  stated, 
however,  some  of  the  motions  may  be  denied  in  the  ex- 
ercise of  the  discretion  of  the  court  if  it  should 
(»]    appear  that  the  issue  or  question  to  be  tried  by 
jury  cannot  conveniently  be  formulated  with  pre- 
cision at  the  present  time.     In  every  such  case  the  denial 
of  the  motion  should  be  with  leave  to  renew  the  motion 
at  the  commencement  of  the  trial  of  the  action. 

None  of  the  objections  raised  by  the  plaintiffs  being 
tenable,  it  now  remains  to  be  seen  how  the  issues  or 
questions  to  be  submitted  to  a  jury  should  be  formulated. 
It  may  be  a  question  whether  the  defendants,  in  their 
motion  papers,  should  have  formally  proposed  the  issues 
and  questions  which  they  desire  to  have  submitted,  but 
I  shall  not  stop  to  consider  ii  The  defendants ^evidentiy 
intended  to  have  their  rights  determined  first  in  a  general 
way  and  then  to  follow  the  direction  of  the  court  The 
principal  questions  involved  in  the  motions  are  certainly 
of  so  novel  a  character  and  involve  so  much  substance 
and  are  of  so  recent  an  origin,  that  technicalities  should 
be  avoided  in  their  determination. 

In  every  case  in  which  the  plaintiff  does  not  waive 

his  claim  to  past  damages  as  hereinbefore  stated, 

fKT]     there  should  be  formulated:  (1)  An  issue  as  to  such 

past  damages ;  and  (2)  A  question  as  to  the  value 

of  the  property  taken  by  the  defendants. 

In  the  formulation  of  the  issue  as  to  past  damages  it 
must  be  borne  in  mind  that,  in  view  of  the  plea  of  the 
statute  of  limitations,  the  recovery  can  in  no  case  ex- 
ceed the  period  of  six  years  preceding  the  commence- 
ment of  the  action,  although  the  plaintiff  may  have  been 
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the  owner  of  the  premises  for  a  longer  time.  In  erery 
case  in  which  the  plaintiff  has  been  such  owner  for  a 
period  less  than  six  years  before  the  commencement  of 
the  action,  the  precise  period  of  ownership  must  be  as- 
certained. In  addition  to  the  damages  recoyerable  for 
the  respective  periods  stated,  damages  may  be  recovered 
from  the  commencement  of  the  action  to  the  time  of  the 
trial.  The  issne  should  therefore  be  formulated  as  fol- 
lows, viz.: 

What  amount  of  damages,  if  any,  did  the  plaintiff  in 
this  action  sustain  in  the  use  or  rental  value  of  the  prem- 
ises described  in  the  complaint  from  the  day  of 
in  the  year  to  the  day  of  trial  of  this  issue 
by  reason  of  the  construction,  maintenance,  and  opera- 
tion of  the  elevated  railway  in  front  of  said  premises  ? 

The  question  as  to  the  value  of  the  property  taken 
by  the  defendants  should  be  formulated  as  follows,  viz.: 

What  is  the  value  of  the  property  taken  by  the  ele- 
vated railway  company  or  companies  from  the  plaintiff 
by  reason  of  the  construction,  maintenance,  and  opera- 
tion of  the  elevated  railway  in  front  of  plaintiff's  prem- 
ises, described  in  the  complaint  ? 

No  other  issue  or  question  should  be  submitted  to 
the  jury,  and  except  where  special  circumstances  make 
a  departure  necesssary,  the  foregoing  formulas  should  be 
adopted.  In  stating  the  issue  as  to  the  past  damages  it 
is  absolutely  necessary  to  state  the  exact  date  from  which 
the  right  of  recovery  exists.  In  every  case  in  which  such 
date  cannot  be  conveniently  fixed  the  motion  should  be 
denied,  with  leave  to  renew  at  the  commencement  of  the 
trial  of  the  action,  and  in  every  such  case,  if  the  motion 
is  then  and  there  renewed,  the  trial  court  will  be  at  lib- 
erty to  make  appropriate  provision  by  interlocutory 
judgment 

The  motions  will  therefore  be  granted  or  denied, 
with  leave  to  renew,  aoQording  to  the  circumstances  of 
each  case.    But  in  every  case  in  which  the  plaintiff  by 
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stipulation  waives  his  claim  to  past  damages,  as  herein- 
before required,  the  motion  will  be  denied  absolutely. 

Haying  now  indicated  generally  the  course  to  be  pur- 
sued, the  decision  in  each  particular  case  will  be  made 
on  the  settiement  of  the  order  to  be  entered.  Notice  of 
settiement  will  be  required  in  all  cases.  As  the  ques- 
tions decided  are  of  a  novel  character-  no  costs  will  be 
given. 


LYNCH,  Respondent,  v.  METROPOLITAN  ELB. 
VATED  RAILROAD  COMPANY,  Appellant. 

CouBT  OF  Appeals  ;  Degembeb,  189L 

§  970. 

Jury  trial— ii  not  a  matter  of  right  in  e^uitaiU  action,^ 

U  $eem$  that  where  in  an  equitable  action  defendant  is  entitled  to  a 
trial  by  jury  of  an  issue  of  fact  therein,  the  proper  practice  is  to 
move  the  court  under  section  070  of  the  Code  of  Civil  Prooea- 
ure  for  an  order  directing  all  the  questions  arising  upon  that 
issue  to  be  distinctly  and  clearly  stated  for  trial  accordingly  (!li  Q 
and  that  it  is  not  proper  in  such  a  case  to  defer  demanding  a  jury 
trial  of  such  issues  until  the  case  is  called  at  special  term  for 
trial  m. 

Colman  o.  Dixon  (50  if.  F.  572)  distinguished  [>]. 

Where  the  complaint  in  an  action  against  an  elevated  railroad  set 
forth  facts  showing  a  continuous  and  injurious  trespass  by  the 
defendant  upon  premises  owned  by  the  pluntiff  and  upon  his 
easements  in  a  street  adjacent  thereto,  by  the  maintenenoe  and 
operation  by  the  defendant  of  an  elevated  railroad  upon  such 
street  and  demands  judgment  enjoining  the  continuance  of  said 
trespass,  and  for  the  damages  inflicted  in  the  past  thereby,  but 

*»  See  on  this  subject  Shepard  «.  Manhattan  By.  Co.  (|WiC,  p.  45S) 
and  cases  there  referred  to. 
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one  cause  of  action,  and  that  for  equitable  relief  la  set  up 
[1,4,8, 9],  and  the  demand  for  damages  for  the  past  trespass  is 
incidental  merely  UH  and  does  not  have  the  effect  to  set  up  an 
independent  cause  of  action  W,  but  such  damages  may  be  deter- 
mined and  awarded  by  a  court  of  equity  as  an  incident  of  its 
jurisdiction  over  the  action  UO-17]. 

Madison  Ave.  Baptist  Church  e.  Baptist  Church,  etc.  (78  if.  r. 
82)  m,  Van  Rensselaer  e.  Van  Rensselaer  (118  If.  T.  207)  [is], 
Williams  «.  N.  T.  Central  &  Hudson  River  R.  R  Co.  (16  Ih, 
97)  [14],  Henderson  f>.  Same  (78  K  T.  428)  [14,  Shepard  o.  Man- 
hattan Ry.  Co.  (117  N.  T,  442)  [i«],  Carpenter  e.  Osborne  (102 
N.  T.  652)  [17]  followed.    . 

Where  a  court  of  Equity  has  gained  jurisdiction  of  a  cause  by  reason 
of  the  infirmity  of  courts  of  law  to  entertain  it  or  to  give  full 
relief,  they  will  retain  their  control  of  the  cause  generally  and 
settle  up  the  whole  matter  between  the  parties  [i^l. 

The  authorities  on  this  point  considered  at  length  and  followed  [18]. 

In  an  action  to  restrain  continuance  of  a  trespass  where  damages  are 
demanded  for  past  trespasses,  but  a  single  cause  of  action  is 
alleged  and  that  for  equitable  relief,  and  there  is  not  mixed  up 
with  it  an  action  for  legal  relief  although  facts  alleged  as  a 
basis  for  an  appeal  to  the  court  to  exercise  its  equitable  power 
might  well  have  constituted  a  claim  for  legal  relief,  and  might 
well  have  been  set  up  in  an  action  at  law  D^,  and  it  is  not 
error,  therefore,  in  such  a  case  to  deny  a  motion  for  a  trial  by 
jury  as  to  the  past  damages  [7,2i]. 

Lynch  v.  Metropolitan  Elevated  R.  R.  Co.  (18  if.  F.  8ufp.  956) 
affirmed. 

iPmdcd  Ikeend>er  15,  1891.) 

Appeal  by  the  defendant  from  a  judgment  of  the  gen- 
eral term  of  the  saperior  court  of  the  city  of  New  York, 
affirming  a  judgment  rendered  by  that  court  at  special 
term. 

The  facts  appear  in  the  opinion. 

Samud  Blythe  Sogers  {Davie$,  Short  <t  Taumamd, 
Attorneys),  for  defendants,  appellants. 

Charlea  Oibeon  Bennettj  for  plaintiff,  respondent 
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Gbat,  J. — This  action  was  brought  to  reBtrain  the  • 
maintenance  and  operation  of  the  defendant's  roads  in 
front  of  the  plaintiff's  premises,  and  the  prayer  for  such 
a  judgment  included  also  a  demand  for  the  amount  of 
loss  and  damage  which  might  be  ascertained  to  have 
been  already  sustained  by  the  plaintiff. 

The  complaint  sets  out  the  title  and  ownership  of 
the  plaintiff,  and  his  rights  in  and  to  the  street  in 
[1]      front  of  his  premises,  the  construction  of  the  ele- 
vated railroad  and  the  operation  of  trains  over  it, 
and  the  annoying  results  therefrom,  the  illegal  and  un- 
authorized nature  of  the  trespass  upon  the  plaintiff's 
premises  and  easements,  and  the  failure  of  the  defend- 
ants to  acquire  or  to  make  compensation  therefor,  the 
Injuries  sustained,  and  that  they  will  be  constant  and 
continuous,  and  finally  that,  to  prevent  a  multiplicity  of 
suits,  to   protect  against  irreparable  damages  and  to 
afford  complete  relief,  the  plaintiff  is  compelled  to  seek 
the  equitable  interference  of  the  court. 

When  the  action  came  on  for  trial  the  defendants' 

counsel  moved  for  a  trial  of  the  plaintiff's  claim 

[9]     for  past  damages  by  jury,  and  the  exception  to 

the  denial  of  that  motion  raises  the  main  question 

presented  upon  this  appeal. 

The  clause  of  the  Constitution  upon  which  the  de« 
mand  for  a  jury  trial  was  based  reads :  "  The  trial  by 
jury,  in  all  cases  in  which  it  has  heretofore  been  used, 
shall  remain  inviolate  forever."  The  argument  for  the 
appellants  is,  in  substance,  that  there  were  two  inde-^ 
pendent  causes  of  action  stated  in  the  complaint,  of 
which  one  was  for  past  damages,  which  prior  io  the 
Constitution  of  1846  was  cognizable  solely  in  a  court  of 
law,  and  that  under  the  Code  it  comes  within  the  equity 
jurisdiction  of  the  court  only  by  reason  of  the  permis- 
sion to  join  in  one  complaint  legal  and  equitable  caused 
of  action. 

By  section  970  of  the  Code  of  Civil  Procedure,  which 
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was  a  new  enactment,  it  is  provided  that  ^*  where  a  party 
is  entitled  by  the  Constitution,  or  by  express  provision 
of  law,  to  a  trial  by  a  jury  of  one  or  more  issues  of 
fact,  ...  he  may  apply  upon  notice  to  the  court  for  an 
order  directing  all  the  questions  arising  upon  that  issue 
to  be  distinctly  and  plainly  stated  for  trial  accordingly,'* 
whereupon  the  court  must  so  order,  etc. 

If  the  defendants  believed  that  they  had  a  constitu- 
tional right  to  a  jury  trial  of  some  issue  of  fact  in 
[8]     this  action,  it  would  have  been  the  natural  and 
orderly  way  for  them  to  make  an  application  ta 
the  court  under  this  section. 

The  complaint  appears  to  be  but  one  consecutive 
narrative  of  the  grounds  upon  which  the  equitable  inter- 
ference of  the  court  is  alleged  to  be  necessary. 
[4]  The  pretense  that  there  is  a  separate  cause  of 
action  rests  only  upon  the  demand  of  the  com* 
plainant  that,  if  he  is  entitled  to  the  equitable  relief  of 
an  injunction,  the  court  shall  adjudge  to  him  such  an 
amount  for  the  loss  sustained  by  the  defendants'  acts  as 
shall  be  ascertained.  Undoubtedly  the  claim  for  past 
damages  sustained  by  plaintiff  in  his  property  rights 
from  the  defendants'  acts  could  have  been  made  the 
subject  of  an  action  at  law,  but  that  was  not  the  cause  of 
action  which  the  plaintiff  elected  to  assert  in  his  com- 
plaint and  to  bring  to  trial.  What  he  attempted  by  in- 
stituting his  action  was  to  restrain  the  continuance  of 
acts,  which  were  constantly  injuring,  and  would  to  all 
appearances  constantly  in  the  future  continue  to  injure 
him  in  ways  and  in  a  manner  which  he  described  in  his 
complaint.  That  was  a  form  of  relief  demandable  and 
cognizable  only  on  the  equity  side  of  the  court 

Hence  as  upon  the  face  of  the  complaint  the  plaintiff 

alleged  a  cause  of  action  for  equitable  relief,  if 

[fi]     the  defendants  conceived  that  they  were  entitled 

to  a  trial  by  jury  of  any  issue  of  fact  involved  in 

the  statements  of  the  complaint,  they  might  have  moved. 
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the  court  under  section  970,  and  then  the  question  could 
have  been  opportunely  and  properly  met. 

Appellants  cite  upon  this  point  the  decision  in  Col* 
man  v,  Dixon  (50  j^.  T.  672),  but  that  was  made  in 
m     1872,  and  section  970  was  a  new  provision  and 
was  enacted  in  1877. 
But  whateyer  the  effect  of  the  omission  to  take  this 
course  of  procedure,  we  need  not  determine  it  now,  inas- 
much as  the  conclusion  we  have  reached  holds 
Cn     the  right  to  a  separate  trial  by  jury,  as  to  the 
amount  of  past  damages,  in  such  an  action,  not  to 
be  within  the  purview  of  the  constitutional  guaranty. 
The  action  was  one  purely  for  a  court  of  equity,  for. 
the  main  relief  sought  was  an  injunction  against 
(91     the  defendants,  restraining  them  from  maintaining 
and  operating  their  elevated  railroad.     To  the 
assertion  of  this  ground  for  the  equitable  interference  of 
the  court  the  facts  in  the  complaint  were  marshalled, 
and  to  the  necessity  for  granting  that  species  of  relief 
every  allegation  of  the  complaint  was  framed  and  calcu- 
lated to  lead. 

There  was  but  one  cause  of  action  stated  in  this  com- 
plaint, and  that  was  the  claim  for  relief  against  the  con- 
tinued trespass  upon  the  complainant's  properties, 
m     The  demand  for  past  damages,  included  in  the 
prayer  for  judgment,  does  not  have  the  effect  to 
set  up  an  independent  cause  of  action.    It  is  nothing 
more  than  a  demand  that  the  court,  having  adjudged  the 
plaintiff  entitled  to  the  equitable  relief  prayed  for,  and 
having  acquired  entire  jurisdiction  of  the  action,  will 
assess  the  damages  which  appear  to  have  been  sustained 
down  to  the  trial. 

It  has  always  been  a  well-settled  and  familiar  rule 

that  when  a  court  of  equity  gains  jurisdiction  of  a 

m    cause  before  it  for  one  purpose  it  may  retain  it 

generally.    To  do  complete  justice  between  the 

parties,  a  court  of  equity  will  further  retain  the  cause 


VOL.  XXI.  425 

Lynch  «.  Metropolitan  Blerated  RftilitMd  Go. 

for  the  purpose  of  ascertaining  and  awarding  the  appar- 
ent damages,  as  something  which  is  incidental  to  the 
main  relief  sought.    While  this  is  done  on  the  ground 

that  the  remedy  for  the  damage  done  is  deemed 
[11]    to  be  incidental  to  the  relief  of  injunction^  the 

principle  is  in  perfect  harmony  with  the  theory 
of  the  jurisdiction  of  a  court  of  equity.  Its  power  is  in- 
Toked,  and  it  interferes  to  restrain  a  trespass  which  is 
continuous  in  its  nature,  in  order  to  prevent  a  multi- 
plicity of  suits,  and  taking  jurisdiction  of  the  case  for 
such  a  purpose,  it  may  retain  it  to  the  end  and  close  up 
all  matters  for  legal  dispute  between  the  parties  by  as- 
sessing the  loss  sustained  from  the  acts  which  it  has 
restrained. 

The  power  and  practice  of  courts  of  equity  were,  as 
it  was  forcibly  remarked  by  Judge  Eabl  in  the  case 

of  Madison  Avenue  Baptist  Church  t;.  Baptist 
m    Church,  etc.  (73  N.  Y.  82,  95),  « when  they  have 

once  obtained  jurisdiction  of  a  case,  to  administer 
all  the  relief  which  the  nature  of  the  case  and'  the  facts 
demand,  and  to  bring  such  relief  dbwn  to  the  close  of  the* 
litigation  between  the  parties."  The  fact  that  a  money 
judgment  is  ordered  against  the  defendant  for  the  plaih- 
HBTb  loss  affords  no  peculiar  grounds  for  attacking 
equity's  jurisdiction.  That  is  frequently  the  case  in 
actions  of  an  unquestioned  equitable  nature. 

Quite  recently*  Judge  Finoh,  in  Yan  Bensselaer  v. 
Van  Bensselaer  (113  ^«  F.  207),  observed,  with  respect 

to  an  objection  to  the  jurisdiction  of  a  court  ojf 
(IS]    equity,  that  the  final  relief  would  be  a  personal 

judgment,  that  it  would  not  in  that  manner  lose 
its  jurisdiction  of  an  action  of  an  equitable  character. 
The  jurisdiction  ''once  acquired,"  he  said,  ''it  retains  to 
the  end,  even  though  it  may  turn  out  that  adequate  re* 
lief  is  reached  by  a  merely  personal  judgment  That  is 
not  an  uncommon  occurrence." 

Instances  are  frequent  in  which  a  court  of  equity 
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decrees  the  payment  of  money  as  an  incident  of  the 
grant  of  equitable  relief,  and  that  feature  does  not  suffice 
to  qualify  the  jurisdiction.  But  I  think  we  should  con- 
sider the  question  to  have  been  settled,  upon  the  au- 
thority of  several  decisions  of  this  court 

In  the  case  of  Williams  v,  N.  Y.  Central  A  Hudson 
River  K  R  Co.  (16  N.  Y,  97),  the  opinion  was  deUvered 
by  Judge  Samuel  Seldon.  That  was  a  suit  in 
(14]  equity,  brought  to  restrain  the  defendant  from 
using  the  street  with  their  railway,  and  to  recover 
damages  for  past  use.  The  conclusion  arrived  at,  as  ex- 
pressed in  the  opinion,  was  that  "  it  follows  that  the  de- 
fendants in  constructing  their  road  .  .  .  were  guilty  of 
an  unwarrantable  intrusion  and  trespass  upon  plaintifTs 
property,  and  that  he  is  entitled  to  relief.  Although  he 
had  a  remedy  at  law  for  the  trespass,  yet  as  the  trespass 
was  of  a  continuous  nature  he  had  a  right  to  come  into  a 
court  of  equity  and  to  invoke  its  restraining  power,  to 
prevent  a  multiplicity  of  suits,  and  can  of  course  recover 
his  damages  as  incidental  to  this  equitable  relief.  There 
may  be  doubt  as  to  his  right  to  recover  in  this  suit  the 
damages  upon  the  lots  which  have  been  sold,  because 
as  to  those  lots  there  was  no  occasion  to  ask  any  equita- 
ble relief,  and  to  permit  the  damages  to  be  assessed  in 
this  suit  in  effect  deprives  the  defendants  of  the  right  to 
have  them  assessed  by  a  jury.  But  as  this  question  has 
not  been  raised,  it  is  unnecessary  to  eonsider  it" 

There  are  two  things  to  be  noted  in  that  opinion.  In 
the  first  place  the  damages  already  sustained  were 
deemed  within  the  power  of  a  court  of  equity  to  award 
as  an  incident  of  its  jurisdiction  over  the  action.  This 
idea  is  in  fact  emphasized  by  the  suggestion  as  to  the 
lots  which  had  been  sold,  because  it  is  clear  that  the 
court  regarded  its  right  to  award  the  damages  as  a  mat- 
ter connected  with  or  dependent  upon  the  ground  for 
granting  any  equitable  relief ;  that  is  to  say,  as  to  the 
property  to  be  protected  by  the  decree  of  the  court 
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against  the  defendants*  acts,  the  damages  caused  to  it 
could  be  assessed  by  the  court ;  but  as  to  that  portion  . 
withdrawn  by  the  sale  it  might  be  doubtful,  because  not 
the  subject  of  or  entitled  to  the  equitable  relief.  It  is 
very  obvious  that  the  court  had  in  mind  the  question  as 
to  the  right  of  trial  by  jury.  In  the  second  place  it  may 
be  noted  that  the  opinion  speaks  of  the  assessing  of  the 
damages.  This  definition  of  an  assessment  of  the  dam- 
ages seems  to  me  to  put  the  action  of  the  ccmrt  in  line 
with  just  what  courts  of  equity  have  always  done  in 
cases  over  which  they  have  gained  jurisdiction ;  that  is 
to  say,  they  proceed  to  inquire  directly  or  by  reference 
or  otherwise  as  to  the  damages  sustained,  and  assess 
them  accordingly. 

When  later  the  same  case  entitled  as  Henderson  et 

al.f  after  a  new  trial  came  up  again  (78  N.  Y.  423), 
ns]    the  opinion  of  the  court  was  delivered  by  Judge 

Daktorth,  who  again  upheld  the  plaintiff's  right 
to  invoke  the  equitable  power  of  the  court,  and  held 
that  he  could  "  of  course  recover  his  damages  as  inci- 
dental to  this  equitable  relief,"  and  he  stated  it  to  be 
**  an  elementary  principle  *'  that  "  when  a  court  assumes 
jurisdiction  in  order  to  prevent  a  multiplicity  of  suits  it 
will  proceed  to  give  full  relief  both  for  the  tortious  act 
and  the  resulting  damages."  The  opinion  was  carefully 
written  and  based  upon  the  authority  of  many  cases. 
Becently  again  in  the  case  of  Shepard  t;.  Manhattan 

By.  Oo.  (117  N.  Y.  442),  it  was  said  of  these  actions 
oq    that  they  were  necessarily  ''  on  the  equity  side  of 

the  court,  as  the  main  relief  sought  was  the  injunc- 
tion against  the  defendants,"  and  that  in  them  the  com- 
plainants  could  ''  recover  the  damages  they  have  sus- 
tained as  incidental  to  the  granting  of  the  equitable 
reUef." 

This  view  as  stated  in  that  opinion  was  expressly 
based  upon  the  Williams  and  Henderson  cases,  and 
upon  the  supposed  equitable  principles  governing  such 
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aotions.  The  Shepard  Case  somewhat  conspicaoualj 
illustrates  the  powers  a  court  of  equity  may  arrogate  to 
itself  with  the  object  of  completely  determining  and 
quieting  the  questions  before  it  when  it  has  once  ac- 
quired jurisdiction  of  the  action.  It  follows  in  that  re- 
spect a  rule  long  established  by  authority*  It  is  true 
that  in  these  cases  the  right  to  demand  a  jury  trial  as  to 
past  damages  was  not  precisely  or  in  terms  stated  as 
the  proposition  advanced,  but  that,  as  it  seems  to  me, 
would  be  a  very  narrow  evasion  of  the  effect  of  the 
opinions  delivered.  They  did  consider  the  nature  of  such 
actions,  and  deliberately  declared  the  power  of  the  court 
in  equity,  as  an  incident  of  the  main  relief  of  injunction, 
to  assess  the  damages  sustained. 

In  Carpenter  v.  Osborn  (102  N,  F.  662),  the  oourt»  in 
an  action  to  set  aside  certain  conyeyances  as 
UT]  fraudulent,  granted  the  equitable  relief  prayed 
for,  and  in  addition  decreed  the  judgment  a  lien 
upon  the  land  for  some  unpaid  instalments  of  interest, 
to  the  payment  of  which  the  defendant  had  obligated 
himself  in  a  certain  agreement.  Chief  Justice  Ruoeb 
delivered  the  opinion  of  this  court  in  affirmance  of  the 
judgment,  and  said :  "  This  principle  has  been  applied 
in  many  cases  in  awarding  judgment  for  pecuniary  dam- 
ages, even  where  the  party  had  an  adequate  remedy  at 
law,  if  the  damages  were  connected  with  a  transaction 
over  which  the  courts  had  jurisdiction  for  any  purpose, 
although  for  the  purpose  of  collecting  damages  merely 
they  would  not  have  had  jurisdiction."  In  support  of 
the  principle  declared  by  him,  the  learned  judge  cited 
Pom.  Eq.  Jut.  sec.  181,  and  yarious  cases. 

I  think  some  confusion  of  thought  concerning  the 
constitutional  guaranty  of  a  trial  by  jury  may  arise  in  a 
misapprehension  as  to  its  proper  application.     That  pro- 
vision relates  to  the  trial  of  issues  of  fact  in  civil 
[IB]    and  criminal  proceedings  in  the  courts,  as  it  was 
held  by  the  chancellor  in  the  case  of  Beekman  v. 
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Sar.  &  Schenectady  R  R  Co.  (3  Podge,  45).  Where  the 
trial  of  a  ciyil  proceeding  presents  for  determination  a 
question  of  fact  the  right  of  trial  by  jury  is  proper,  and 
can  be  invoked.  But  an  action  brought  to  restrain  the 
commission  of  trespasses,  which  are  continuous  in  their 
nature,  is  necessarily  in  equity,  and  the  court  interferes 
to  prevent  multiplicity  of  suits,  and  grants  equitable  re- 
lief by  way  of  an  injunction.  The  question  presented  for 
determination  in  such  an  action  is  one  of  law,  whether 
upon  the  facts  to  be  established  upon  the  trial  the  plain- 
tiff is  entitled  to  such  relief.  Upon  the  proofs  showing 
the  nature  of  the  trespasses  and  the  consequent  injury 
to  the  complainant's  property,  the  court  decides  the  ques- 
tion  of  plaintiff*s  rights  to  an  injunction.  It  does  not 
seem  to  me  that  it  can  be  said  that  any  issue  of  fact  as 
to  damage  remains.  That  was  necessarily  decided  in  the 
action,  and  all  that  remains  is  to  fix  the  amount,  and  I 
do  hot  think  the  constitutional  provision  was  aimed  at 
such  a  proceeding.  As  defined  by  the  chancellor  in  the 
case  above  referred  to,  it  seems  difficult  to  rationally 
give  it  an  application  to  what  is  simply  an  assessment  of 
the  damages. 

I  may  extract,  and  may  appositely  quote  here  a  re- 
mark of  Judge  Andrews  in  his  opinion  in  Cogswell  v, 
N.  T.,  N.  H.  &  H.  B.  R  Co.  (105  N.  Y.  319).  «  We  think,'* 
he  says, ''  it  is  a  reasonable  rule,  and  one  in  consonance 
with  the  authorities,  that  where  a  plaintiff  brings  an 
action  for  both  legal  and  equitable  relief,  in  respect  to 
the  same  cause  of  action,  the  case  presented  is  not  on& 
of  right  triable  by  jury  under  the  constitution." 

The  case  was  one  wherein  the  plaintiff's  complaint 
demanded  judgment  for  damages  and  an  abatement  of  a 
nuisance,  and  also  for  an  injunction  against  its  continu- 
ance. The  learned  judge's  opinion  is  upon  the  question 
of  whether  such  an  action  was  one  for  a  nuisance,  under 
section  968  of  the  Code,  which  must  be  tried  by  jury, 
unless  waived  or  referred,  and  he  held  that  it  differed 
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from  Hudson  v.  Oaryl  (44  N.  Y,  553),  which  was  a  com- 
mon-law action,  in  that  equitable  relief  by  way  of  in- 
junction was  asked,  and  not  simply  the  relief  obtainable 
by  writ  of  nuisance  for  damages  and  an  abatement.  His 
remark  upon  the  right  to  a  jury  trial  in  equitable  actions 
is  not  out  of  place  however  here. 

To  carry  this  discussion  backward,  and  to  a  time 
anterior  to  decisions  of  this  court,  we  find  warraYit  in 
the  opinions  then  held  by  our  own  and  the  English 
chancery  courts  for  holding  that  a  trial  by  jury  was  not 
usual  in  cases  where  equity  had  acquired  jurisdiction, 
and  that  the  court  would  administer  all  the  relief  which 
the  facts  warranted,  including  the  assessment  and  award- 
ing of  compensation  for  injury  sustained.  In  Watson  v. 
Hunter  (5  Johns.  Ch.  169),  the  bill  was  filed  to  enjoin 
the  cutting  of  timber  and  to  restrain  the  removal  of  that 
which  had  already  been  cut.  Chancellor  Kent  confined 
the  relief  of  injunction  to  the  timber  standing,  and  re- 
fused it  as  to  the  removal  of  the  cut  timber,  on  the 
ground  that  it  would  be  an  application  to  an  *' incidental 
remedy.*'  He  said  that  "  the  practice  of  granting  in- 
junctions in  cases  of  waste  is  to  prevent  or  stay  the  fu- 
ture commission  of  waste,  and  the  remedy  for  waste 
already  committed  is  merely  incidental  to  the  jurisdic- 
tion in  the  other  case,  assumed  to  prevent  multiplicity 
of  suits,  and  to  save  the  party  the  necessity  of  resorting 
to  trover  at  law."  The  chancellor's  exposition  of  the 
principle  upon  which  equity  acts  in  cases  of  waste  obvi- 
6usly  is  as  applicable  to  cases  of  trespass.  If  the  ac- 
tion at  law  in  trover  was  deemed  unnecessary  for  the 
personal  property  already  converted  in  that  case,  it 
seems  unnecessary  in  such  an  action  as  this,  in  order  to 
recover  the  loss  sustained  from  the  trespass.  The  chan- 
cellor in  the  Watson  case  relied  upon  the  practice  fol- 
lowed by  the  English  chancellors.  Lord  Habdwicee,  in 
Gai^h  V.  Cotton  (1  Vea.  Sr.  528),  had  held  that  the  decree 
for  the  waste  already  committed  was  an  incident  to  the 
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mjunction  to  stay  waste.  Before  that,  in  Jesus  College 
V.  Bloom  (3  Atk.  262),  where  the  bill  was  filed  for  an 
account  and  satisfaction  for  waste  in  cutting  trees,  and 
no  injunction  was  prayed  for,  Lord  Hardwicke  said 
that  the  bill  was  improper,  and  that  an  action  of  trover 
was  the  remedy.  He  established  the  rule,  however,  that 
where  the  bill  was  for  an  injunction  to  prevent  waste, 
and  for  waste  already  committed,  the  court,  to  prevent  a 
double  suit  would  award  an  injunction  to  prevent  future 
waste,  and  decree  an  account  and  satisfaction  for  what 
was  past  He  held  that  to  prevent  multiplicity  of  suits 
the  court  will,  on  bills  for  injunction,  make  a  complete 
decree,  and  give  the  injured  party  a  satisfaction  for 
what  had  been  done,  and  not  oblige  him  to  bring  an- 
other action  at  law.  Li  the  subsequent  case  of  Smith  v. 
Cooke  (3  Atk.  381),  the  same  lord  chancellor  declared 
the  same  doctrine,  as  did  also  Lord  Thublow  in  Lee  v. 
Alston  (1  Vea.  Jr.  78).  I  quote  a  remark  of  Lord  Not- 
tingham in  Parker  v.  Dee  (2  Ck  Cos.  201),  that  when  a 
court  of  chancery  has  once  gained  possession  of  the 
cause,  if  it  can  determine  the  whole  matter,  it  will  not 
be  the  handmaid  of  other  courts  "  nor  beget  a  suit  to  be 
ended  elsewhere." 

Li  our  former  court  of  errors.  Chancellor  (then 
Judge)  Ejbnt,  held  in  Armstrong  v.  Gilchrist  (2  Johns. 
Cos.  424,  431)  (decided  in  1800),  that  "the  court  of 
chancery  having  acquired  cognizance  of  a  suit,  for  the 
purpose  of  discovery  or  injunction,  will  in  most  cases 
of  account,  whenever  it  is  in  full  possession  of  the 
merits,  and  has  sufficient  materials  before  it,  retain  the 
suit  in  order  to  do  complete  justice  between  the  parties 
and  to  prevent  useless  litigation  and  expense.*'  That 
case  was  upon  a  bill  for  specific  relief,  and  to  restrain 
an  action  at  law  brought,  to  recover  the  value  of  cer- 
tain bank  stock,  and  it  set  up  certain  equitable 
considerations  as  against  the  justice  of  a  recovery 
in  the  other  action.     The  chancellor  below  decided 
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against  the  whole  relief  sought  by  the  bill,  and 
decreed  in  favor  of  the  defendants  that  the  complain- 
ants should  paj  them  the  value  of  the  stock,  and 
ordered  a  reference  to  state  the  account.  This  pro- 
cedure the  court  of  errors  upheld  as  being  right,  and 
the  duty  of  the  chancellor  to  follow.  I  do  not  consider 
the  cases  cited  by  the  appellants  to  be  at  all  controlling 
upon  the  question. 

In  Murray  v.  Hay  (1  Barb.  Ch.  59),  the  bill  was  filed 
by  two  persons,  who  were  owners  of  different  dwelling- 
houses  in  severalty,  having  no  joint  interest  in  either  of 
them,  to  restrain  a  nuisance  which  was  a  common  but 
not  a  joint  injury  to  both  complainants.  The  objection 
to  the  prayer  for  an  account  and  compensation  for  their 
respective  damages  was  upon  the  ground  of  multifarious- 
ness, and  so  considered. 

Another  case  of  Hudson  t;.  Caryl  (44  N.  Y.  553)  was 
an  action  to  recover  damages  for  the  overflowing  of 
plaintifiTs  lands,  and  to  compel  the  removal  of  the  dam, 
and  the  decision  turned  upon  the  ancient  right  to  a  jury 
trial  in  such  an  action  of  nuisance,  which  the  Code 
had  not  affected.  It  was  not  an  action  in  equity  to  re- 
strain a  nuisance,  which  according  to  Judge  Andrews' 
opinion  in  the  Cogswell  Case  (8upra\  would  not  be  an 
action  for  a  nuisance  directed  by  the  Code  to  be  tried 
by  jury.  But  the  judge  who  delivered  the  opinion  of 
the  majority  of  the  Commission  of  Appeals  in  Hudson 
V.  Caryl  spoke  obiter  in  his  remarks  upon  the  general 
right  of  trial  by  jury,  as  his  opinion  indicates,  for  he 
says  (page  555):  ''But  whatever  may  be  said  or  decided 
in  regard  to  the  trial  of  other  actions,  in  which  two 
causes  of  actions-one  exclusively  of  legal  and  another 
exclusively  of  equitable  cognizance,  arising  out  of  the 
same  transaction — are  united,  this  action  should,  for  an 
independent  reason,  have  been  tried  by  jury,  and  that 
is  that  the  action,  when  brought  for  the  double  object 
of  removing  the  nuisance  and  recovering  the  dama^ges 
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occasioned  by  it,  was  always  tried  by  jury,"  and  he  pro- 
ceeds to  refer  to  Blackstone  and  to  the  old  Bevised 
Statutes.  As  therefore  "  a  case  is  presented  in  which  a 
trial  by  jury  has  been  heretofore  used,"  the  commis- 
sioners concluded  it  was  error  to  refuse  it. 

It  does  not  seem  to  me  necessary  to  pursue  further 
the  consideration  of  authorities.  The  respondent's 
counsel  has  cited  others  in  this  and  the  lower  courts. 
In  a  note  to  Armstrong  v.  Gilchrist  (supra)  will  be  found 
reference  to  other  early  cases  in  this  state  and  in  the 
United  States  supreme  court  in  support  of  the  ''  settled 
rule  that  when  the  court  of  chancery  has  gained  juris- 
diction of  a  cause  for  one  purpose,  it  may  retain  it  gen- 
erally for  relief." 

Underlying  the  system  upon  which  courts  of  equity 
haye  practised  their  powers,  as  I  understand  it,  is  the 
principle  that  when  they  have  gained  jurisdiction 
riq    of  a  cause  by  reason  of  the  infirmity  of  the  courts 
of  law  to  entertain  it,  or  to  give  full  relief,  they 
will  retain  their  control  of  the   cause  generally  and 
settle  up  the  whole  matter  between  the  parties.     I  hare 
discussed  the  question  here  at  considerable  length,  in 
order  that  a  rule  long  settled  by  careful  judicial  utter- 
ances, and  in  itself  reasonable   and   commendable  as 
promoting  the  public  conyenience  in  the  disposition  of 
litigated  causes,  might  not  at  this  day  be  shaken  by 
doubts. 

The  conclusion  which  I  think  we  must  reach  is  that, 
in  this  complaint,  the  cause  of  action  is  single  and  con- 
stitutes a  claim  for  equitable  relief,  and  there  is 
m    not  mixed  up  with  it  a  cause  of  action  for  legal 
.relief.     The  facts  alleged  as  a  basis  for  an  appeal 
to  the  court  to  exert  its  equitable  power  may  well  haye 
constituted  a  claim  for  legal  relief,  and  might  have  been 
set  up  in  an  action  at  law,  but  that  consideration  cannot 
affect  nor  change  the  equitable  nature  of  the  action 
itsell 

Vol.  XXI. -aa 


434  CIVIL  PROCEDURE  REPORTS. 

Blggt*.  ShamuML 

It  was  not  error  therefore  to  deny  the  motion  for 

a  trial  by  jury  as  to  past  damages,  and  the  court 

Cn]    could  competently  proceed  with  the  trial  of  the 

cause  in  equity. 
The  only  other  point  presented  to  us  upon  this 
appeal  is  that  it  was  error  to  award  damages  for  por- 
tions of  the  property  which  were  in  the  possession  of 
tenants.  As  to  this  question  the  case  is  controlled  by 
the  decision  of  the  Kernochan  Case  (29  N.  K  Bep.  66) 
(at  this  term). 

The  judgment  should  be  affirmed  with  costs. 

All  concurred  except  Eabl  and  Peoeham,  JJ.,  who 
dissented. 


RIGGS  V.  SHANNON. 


N.  Y.  CouBT  OF  Common  Pleas,  Special  Tebm  ;  Novem- 
BEB,  189L 

§970. 

MeehanM  Hm  law  qf  1885— n^^  uneoruUttitumal-^ht  to  jwry  trial 
itfiAue  a$  to  dafnagei. 

The  proTiBion  of  the  mechanics'  lien  law  of  1885  (chap.  842,  §  8) 
that  the  manner  of  foreclosing  a  mechanic's  lien  filed  thereunder 
^' shall  be  the  same  as  in  actions  for  the  foreclosure  of  mort- 
gages upon  real  property,"  except  as  otherwise  provided,  is  not 
unconstitutional  so  far  as  it  applies  to  New  York  City,  as 
depriving  the  parties  of  a  trial  by  jury  in  a  case  in  which  it  was 
guaranteed  by  the  constitution,  because  when  the  constitutional 
provision  was  adopted  declaring  that  trial  by  jury  should  *'in 
aH  cases  in  which  it  has  heretofore  been  used  remain  inviolate/ 
the  law  then  in  force,  but  since  repealed,  providing  for  the 
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securing  and  enforcement  of  mechanics'  liens  in  New  York  City 
provided  for  a  jury  trial  [i.  «J. 

The  provision  of  the  Constitution  of  1846  (art.  1»  §  2)  of  this  state, 
that  '*thet  right  to  trial  by  jury  should  remain  inviolate  in  all 
cases  theretofore  used,"  was  intended  to  preserve  to  the  people 
the  right  to  a  trial  by  jury  in  every  case  where  such  trial  had 
theretofore  been  used  as  a  matter  of  right  by  the  people  of  the 
whole  state,  and  does  not  apply  to  local  laws  giving  a  jury  trial 
as  a  matter  of  convenience  i^h 

An  action  to  foreclose  a  mechanic's  lien  is  not  one  of  which  a  party 
can  as  a  matter  of  right  demand  a  jury  trial  fsj. 

Schillinger  Fire  Proof  Cement  and  Asphalt  Co.  «.  Arnott  (14  If,  F. 
Bupp.  826)  not  followed  [81;  Eenney  v,  Apgar  (98  K  T,  589) 
followed  M. 

The  amendment  of  Code  of  Civil  Procedure,  §  970,  by  the  laws  of 
1891  gives  a  right  to  trial  by  jury  in  an  equity  action  only  to  two 
classes  of  questions,  viz. :  questions  as  to  value  of  property  and 
as  to  damage;  but  the  great  mass  of  questions  that  arise  in 
equity  actions  are  still  to  be  tried  by  the  court  or  may  in  its 
discretion,  be  referred  C-*^]. 

Questions  arising  in  an  action  to  foreclose  a  mechanic's  lien  as  to 
extra  work,  payments,  and  whether  or  not  the  defendants  were 
obliged  to  complete  certain  work  at  their  own  expense,  and  if 
they  were,  how  much  did  they  expend  on  such  work,  affect 
neither  the  value  of  property  nor  the  damage  one  party  may  be 
entitled  to  recover  as  against  the  other,  and  a  party  is  not 
entitled  to  a  jury  trial  thereof  under  §  970  of  the  Code  of  Civil 
Procedure  as  amended  in  1891  [^J. 

In  an  action  for  the  foreclosure  of  a  mechanic's  lien,  an  issue  as  to 
the  damage  the  defendant  may  recover,  because  of  delay  in  com- 
pleting the  work,  is  one  that  must  be  tried  by  jury  under  Civil 
Procedure,  §  970,  as  amended  in  1891,  and  tbe  issue  will  be 
framed  for  submission  to  jury  unless  the  claim  for  damages  is 
abandoned  *  ["H. 

{Decided  November,  1891.) 

Motion  by  plaintiff  that  issues  be  framed  for  trial  by 


The  facts  appear  in  the  opinion. 


*  See  Shepard  v,  Manhattan  By.  Co.,  po9t  p.  458,  and  foot-note. 
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WiUiam  P,  PrenHoe^  for  plamtiff,  and  motioiL 

WiUard  Parker^  for  defendant,  opposed. 

BooKSTAVER,  J. — The  action  is  brought  in  the  nsoal 
form,  to  foreclose  a  mechanic's  lien,  and  the  contention 
is  that  in  such  actions  the  plaintiff  is  entitled,  as  a 
matter  of  right,  to  try  all  questions  of  fact  by  a 
[1]  jury.  Sec.  8  of  chap.  342,  Laws  of  1885,  govern- 
ing mechanics*  liens,  provides  that  "  the  manner 
and  form  of  instituting  and  prosecuting  any  such  action 
to  judgment  .  .  .  shall  be  the  same  as  in  actions  for 
the  foreclosure  of  mortgages  upon  real  property,  except 
as  herein  otherwise  provided."  Actions  to  foreclose 
mortgages  on  real  estate  are  invariably  tried  by  the 
court  without  a  jury,  and  the  instances  are  rare  where 
the  court  has  sent  any  issue  of  fact  in  such  case  to  a 
jury  for  determination,  and  when  this  has  been  done,  it 
has  always  been  at  the  discretion  of  the  court  But 
plaintiff  contends  that  the  Constitution  of  1846,  art  1, 
sec.  2,  declared  that  trial  by  jury  should  "  in  all  cases 
in  which  it  has  heretofore  been  used,  remain  inviolate 
forever  ;'*  that  at  the  time  the  Constitution  was  adopted, 
trial  by  jury  was  in  use  in  actions  to  foreclose  mechanics' 
liens ;  that  the  section  of  the  act  of  1885  before  quoted 
takes  away  this  right,  and  is  therefore  unconstitutional 
and  void.  If  this  conclusion  is  sound,  it  goes  too  far. 
It  would  prevent  the  plaintiff  from  recovering  any  judg- 
ment in  this  action.  He  has  filed  his  lien  and  brought 
his  action  under  the  provisions  of  this  act,  and  if  the 
mode  of  enforcing  his  rights  under  it  is  unconstitutional, 
then  no  way  is  provided  for  the  adjudication  of  his 
claim.  He  cannot  at  the  same  time  assert  that  a  law  is 
void  and  yet  seek  to  enforce  its  provisions. 

But  I  do  no  think  the  law  is  unconstitutional  The 
act  in  force  in  1846  was  chap.  220  of  the  Laws  of  1844. 
This  was  a  purely  local  law  and  applied  to  the  city  of 
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New  York  alone  ;  it  authorized  the  filing  of  liens  where 
work  had  been  done,  or  materials  iurnished,  upon 
houses  or  buildings  and  appurtenances  in  that  city.  It 
provided  for  the  foreclosure  of  such  liens  by  serving 
certain  notices,  and  that  on  the  appearance  of  the 
parties  issue  should  be  joined  on  the  claims  made,  and 
notices  of  set-off  served,  and  that  the  matter  should  be 
noticed  for  trial  and  put  upon  the  calendar  of  the  court 
by  either  party,  and  should  be  tried  and  judgment 
enforced  in  all  respects  in  the  same  manner  as  upon 
issue  joined  and  judgment  rendered  in  actions  of  cw- 
aumpsit.  This  statute  regarded  the  proceeding  as  if  it 
were  an  action  at  common  law  to  recover  a  debt  But 
this  law  was  repealed  by  chap.  500  of  the  Laws  of  1863, 
and  the  validity  of  the  last  mentioned  act  has  never  been 
questioned  as  far  as  I  am  aware.    The  act  of  1863  was 

repealed  by  the  law  under  consideration,  so  that 
\s£\     if  the  act  of  1885  is  void  there  is  no  Mechanic 

Lien  law  which  can  be  enforced  in  this  city.  I 
do  not  think,  however,  that  the  people  of  the  State  of 
New  York,  when  they  adopted  the  Constitution  of  1846 
and  the  provision  referring  to  jury  trials,  intended  to 
declare  that  every  or  any  local  law,  in  which  the  legis- 
lature had  theretofore  provided  for  a  jury  trial  as  a 
matter  of  convenience,  and  which  affected  a  limited 
district  in  the  state  only,  should  never  be  modified  or 
altered  as  to  the  mode  of  enforcing  such  laws  by  the 
legislature,  and  could  only  be  changed  by  the  adoption 
of  a  new  Constitution.  The  provision  was  intended  to 
preserve  to  the  people  the  right  to  a  trial  by  jury  in 
every  case  where  such  trial  had  theretofore  been  used 
as  a  matter  of  right  by  the  people  of  the  whole  state. 
To  hold  otherwise  might  continue  a  local  law  in  force, 
long  after  its  usefulness  had  passed,  and  would  in  all 
«ases  retard  the  making  of  a  uniform  system  of  law  for 
the  whole  people.  The  act  of  1885  was  intended  to  and 
did  make  uniform  the  law  regulating  mechanics'  liens 
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throaghout  the  state,  besides  extending  its  operation 
and  making  it  more  effective.  As  it  now  stands,  actions 
brought  under  it  often  present  questions  of  the  highest 
equity  between  the  owner  and  the  various  lienors,  and 
it  is  eminently  proper  that  they  should  be  tried  by  the 
court  without  a  jury. 

But  plaintiff  further  contends  that  even  if  the  law  be 
constitutional,  yet  as  it  has  been  distinctly  held  in 
Schillinger  Fire  Proof  Cement  and  Asphalt  Co. 
(8|  V.  Arnott  (14  N.  Y.  Supp.  326),  that  actions  ta 
foreclose  mechanic's  liens  are  triable  by  a  jury, 
I  should  follow  that  decision.  That  case  was  heard  on 
demurrer  at  special  term,  and  involved  a  number  of 
other  questions,  so  that  it  is  quite  probable  that  the 
point  under  consideration  in  this  case  did  not  receive 
the  learned  justice's  full  consideration  in  that.  The 
decision  of  the  question  seems  to  have  been  based 
largely  on  sections  11  and  12  of  the  act  of  1885,  which 
expressly  provide  that  the  issues  in  such  actions  "  must 
be  tried  the  same  as  other  issues  are  tried  in  the 
respective  courts  in  which  the  action  is  brought,"  from 
which  he  concludes  that  they  may  be  tried  by  a  jury. 
Doubtless  his  attention  was  not  called  to  the  fact  tha1> 
sec.  8,  conforming  the  procedure  to  that  in  actions  for 
the  foreclosure  of  mortgages  on  real  estate,  applies  to 
courts  of  record  exclusively,  while  sections  11  and  1^ 
are  applicable  to  courts  not  of  record  only,  and  prob- 
ably constitute  the  exception  contemplated  in 
[4]  sec.  8.  In  Eenney  v,  Apgar  (93  N.  F.  539,  at  p. 
550),  it  was  held  that  an  action  of  this  kind 
**  was  an  action  in  equity  triable  by  the  court  without  a 
jury,  as  to  which  neither  party  had  a  right  to  a  jury 
trial,  except  as  to  such  issues  as  might  be  framed  and 
sent  to  a  jury."  Of  course  the  latter  class  of  issues  are 
always  at  the  discretion  of  a  court  of  equity.  But  that 
is  a  matter  of  discretion,  and  not  of  right,  as  claimed  in 
this  case. 
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The  case  last  cited  seems  to  me  conclusive  on  this 

question,  unless  the  amendment  to  sec.  970  of  the  Code 

in  1891  gives  the  plaintiff  a  right  he  did  not  have 

[5]  before.  That  section,  as  amended,  among  other 
things,  provides  that  "  where  one  or'  more  ques* 
tions  arise  on  the  pleadings  as  to  the  value  of  property, 
or  as  to  the  damages  which  a  party  may  be  entitled  to 
recover,  either  party  may  apply,  upon  notice,  at  any 
time,  to  the  court  for  an  order  directing  all  such  issues 
or  questions  to  be  distinctly  and  plainly  stated  for  trial 
accordingly.  Upon  the  hearing  of  the  application  the 
court  must  cause  such  issues  or  questions  to  be  dis- 
tinctly and  plainly  stated."  A  glance  at  the  section  as 
it  stands  will  convince  any  legal  mind  that  the  great 
mass  of  questions  which  arise  in  equity  actions  are  still 
to  be  tried  by  the  court,  or  may,  in  its  discretion,  be 
sent  to  a  jury  for  trial.  In  two  classes  of  questions  only 
must  they,  under  proper  supervision,  be  sent  to  a  jury ; 
these  are  questions  as  to  the  value  of  property  and  as  to 
damages.  In  the  ordinary  action  brought  to  foreclose 
mechanics'  liens,  such  issues  seldom  arise.  The  ques- 
tions generally  are  as  to  whether  or  not  the  parties  have 
acquired  liens,  the  nature  and  amount  of  the  lien,  and 
the  equities  which  exist  between  the  owner,  the  princi- 
pal contractor,  and  the  various  sub-contractors. 

[8]  So,  in  this  case,  all  the  questions  proposed  by  the 
plaintiff  to  be  sent  to  a  jury  for  trial,  with  one 
exception,  relate  to  extra  work  under  a  contract,  an 
alleged  subsequent  agreement,  the  payments  made 
under  the  contract  or  contracts,  and  whether  or  not  the 
defendants  were  obliged  to  complete  certain  work  at 
their  own  expense,  and,  if  they  were,  how  much  did 
they  expend  on  such  work.  None  of  these  questions 
affect  either  the  value  of  property  or  the  damages  one 
party  may  be  entitled  to  recover  as  against  the  other, 
any  more  than  they  do  in  the  ordinary  action  for  the 
dissolution  of  a  copartnership  and  an  accounting,  or  the 
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foreclosure  of  a  mortgage  on  jreal  estate.  The  motioii 
shouldy  therefore,  be  denied  as  to  all  the  foregoing 
questions. 

The  defendants,  however,  set  up  a  counterclaim  in 
which  they  ask  for  judgment  against  the  plaintiff,  not 

only  for  the  money  which  they  claim  they  had  to 
[7]     expend  to  complete  certain  work  left  undone  by 

the  plaintiff,  but  also  for  damages  caused  by  his 
delay.  I  think  under  section  970  of  the  Code,  as 
amended,  plaintiff  is  entitled  to  have  the  question  of 
damages  for  delay  submitted  to  a  jury,  unless  the  de- 
fendants before  the  settlement  of  an  order  in  this  case, 
which  must  be  done  on  three  days*  notice,  stipulate  to 
abandon  their  claim  for  damages  by  reason  of  the  delay, 
in  which  event  the  motion  will  be  altogether  denied. 

Although  the  plaintiff  argued  this  motion  solely  on 
the  ground  that  he  was  entitled  to  have  the  issues  in 
the  action  tried  by  a  jury  as  a  right,  yet  as  in  his  brief 
he  has  urged  his  poverty  as  a  matter  addressed  to  the 
discretion  of  the  court,  it  may  be  proper  to  say  a  word 
on  that  point  I  am  not  convinced  that  it  is  right  in 
any  case  to  allow  a  party  to  deviate  from  the  ordinary 
procedure  prescribed  by  law,  because  that  procedure 
may  involve  a  hardship,  unless  the  poverty  is  so  great 
as  to  warrant  the  court  in  allowing  him  to  proceed  in 
forma  pauperis.  In  this  case,  the  plaintiff  chose  to 
bring  his  action  in  this  court,  well  knowing  its  course  of 
procedure,  when,  had  he  chosen,  he  could  have  brought 
it  in  a  district  court  where  he  could  have  demanded  a 
trial  by  jury  as  a  matter  of  right,  and  it  is  not  in  the 
interests  of  justice  that  such  a  course  should  be  en- 
couraged. 
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UNDEHHILL  u  MANHATTAN  BAILWAT  CO.  and 
Others/  aixd  many  Otheb  Similab  Cases. 

SUPBEBDB  COUBT,  PlEST  DePABTICENT,  NeW  YoBK  CoUNTY, 

Special  Term  ;  Degembeb,  1891. 
§970. 

Jury  trial — amendment  to  eeetion  970  of  the  Code  of  OhU  ProeedurOf 

extending ,  to  iseuee  ae  to  damages  and  value  of  property  eoneti- 

tutional— practice  under  eueh  section  as  amended. 

The  amendment  of  section  970  of  the  Code  of  Ciyil  Procedure  by 
Laws  of  1890,  chapter  SOS,  entitling  a  party  to  an  action  to  a 
jury  trial  of  issues  or  questions  as  to  damages  or  the  value  of 
property  to  be  recovered  in  an  action,  is  not  unconstitutional;  it 
involves  merely  a  change  in  the  method  of  trying  cases,  which, 
although  extraordinary  and  sweeping,  was  within  the  legislative 
power  to  effect  [i]. 

There  is  nothing  in  the  Constitution  which  directly  or  impliedly 
gives  any  litigant  a  right  to  a  trial  of  an  equity  case  by  a  judge 
without  a  jury  W. 

The  amendment  of  §  970  of  the  Code  of  Civil  Procedure  by  the  Laws 
of  1891,  chapter  208,  providing  for  a  trial  of  issues  as  to  dam- 
ages and  value  recoverable  in  an  action,  by  a  jury,  applies  to 
actions  pending  at  the  time  said  amendment  took  effect  (Septem- 
ber 1, 1891)  ra. 

Southwick  «.  Southwick  (49  K  T.  617)  followed  M. 

The  right  to  a  jury  trial  of  issues  as  to  damages  and  value  of  prop- 
erty claimed  in  an  action,  given  by  the  amendment  of  section 
970  of  the  Code  of  Civil  Procedure  by  Laws  of  1891,  chapter  208, 
is  not  waived  by  the  service  of  a  notice  of  trial  for  special 
term  W. 

In  an  action  against  elevated  railroad  companies  to  enjoin  the  con- 
tinuance of  a  trespass  caused  by  the  maintenance  and  operation 
of  Itn  elevated  railroad  in  the  street  in  front  of  the  plaintiff's 

*  This  case,  so  far  as  it  holds  that  section  970  of  the  Code  of  Civil 
Procedure  is  applicable  to  equitable  actions,  is  overruled  by  Sbepard 
«.  Manhattan  Ry.  Co.,  post^  p.  468.  It  should,  however,  be  of  valne  in 
applying  the  section  as  amended  to  actions  at  law. 
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premises,  and  to  recoVer  past  damages  therefor,  the  defend- 
ants are  entitled  to  have  an  issae  framed  as  to  said  past  dam- 
ages under  the  provision  of  section  970  of  the  Code  of  Civil 
Procedare  as  amended  by  Laws  of  1891,  chapter  208  E^J;  but 
this  does  not  apply  to  what  is  termed  fee  value  of  the  easements 
trespasssed  upon  CTI,  notwithstanding  such  value  is  specified  in 
the  complaint  and  the  injunction  is  prayed  for,  unless  that  value 
is  paid  [8J. 

The  prayer  for  relief  in  a  complaint  is  not  a  part  of  the  cause  of  ac- 
tion and  does  not  determine  its  character,  but  the  nature  of  the 
action  and  the  cause  of  action  are  shown  by  the  facts  stated  in 
the  complaint  [01. 

Wliether  in  an  action  to  restrain  the  continuance  of  a  trespass  occa- 
sioned by  the  maintenance  and  operation  of  an  elevated  railroad 
in  the  street  in  front  of  the  plaintiff's  premises,  a  question  of  the 
value  of  property  arises  within  the  meaning  of  section  970  of  the 
Code  of  Civil  Procedure  as  amended  by  Laws  1891,  chapter  208, 
must  depend  upon  the  pleadings  and  the  nature  of  the  action 
considered  in  their  strict  legal  import,  and  not  upon  those  devia- 
tions from  ordinary  justice  to  which  a  discreet  court  is  con- 
strained to  resort  to  avoid  a  public  catastrophe  UO]. 

In  such  an  action,  the  court  having  found  that  the  plaintiff  is  entitled 
to  an  injunction,  may,  because  of  the  public  injury  resulting 
from  the  granting  of  an  injunction,  either  stay  its  judgment 
for  a  sufficient  length  of  time  to  enable  the  defendant  to  coo- 
demn  the  easements  and  pay  for  them,  or  it  may,  it  clearly  ap- 
pearing that  the  defendants  have  the  right  to  acquire  such  right 
by  condemnation  proceedings,  give  the  defendant  the  relief  in 
the  action  itself  which  it  might  obtain  in  proceedings  taken  to 
acquire  the  easements;  and  while  in  determinirg  taid  fee  value, 
the  court  must  proceed  upon  correct  principles  and  with  due 
regard  to  the  rules  of  evidence,  the  question  of  fee  value  does 
not  arise  upon  pleadings  and  is  not  an  issue,  and  the  inquiry  as 
to  fee  value  can  only  proceed  upon  the  request  of  the  defend- 
ant [li], 

Galway  «.  Manhattan  Ry.  Co.  (128  if.  F.  182);  Roberts  v.  N.  T.  EU 
R.  R.  Co.  (128  Id,  455);  Grsy  v,  Manh«ttan  Ry.  Co.  (128 
/<2.  499);  Doyle  e.  Manhattan  Ry.  Co.  (128  Id,  488),  distin- 
guished [12]. 

The  practice  to  be  followed  where,  in  an  equitable  action  to  restrain 
continuance  of  trespass,  an  issue  as  to  past  damages  arises^ 
stated  m, 

{Decided  December  24,  1891.) 
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Motion  by  the  plaintiff  that  issues  as  to  past  dam- 
ages and  as  to  fee  value  in  several  actions  to  enjoin  the 
continuance  of  trespass  consisting  of  the  maintenance 
and  operation  of  an  elevated  railroad  company  on  the 
street  in  front  of  plaintiff's  premises,  and  to  recover  the 
damages  already  occasioned  thereby,  be  stated  for  trial 
by  a  jury. 

The  facts  are  stated  in  the  opinion. 

DavieSy  Short  (t  Tovmaend,  for  defendants  and  mo« 
tions. 

Robert  SeiveU,  Leo  C.  Deaaary  Peckha,m  (t  Tyler^  Can^ 
non  dc  AtioateTy  Adolph  L.  Sanger^  Wilson  dk  WaUis,  and 
Benner  &  Benner^  for  plaintiffs,  opposed. 

Babbett,  J.— These  motions  are  made  pursuant  to 
the  amendment  to  section  970  of  the  Code  of  Civil  Pro- 
cedure,  chapter  208,  passed  in  1891. 

The  defendants  ask  to  have  two  questions  stated  for 
trial  by  a  jury.  First,  the  question  as  to  past  damages;  sec- 
ond, that  as  to  fee  value.  The  claim  is  that  both  of  these 
questions  arise  upon  the  pleadings  in  the  various  actions. 

The  motion  is  resisted  upon  several  grounds.  First, 
it  is  contended  that  the  amendment  in  question  is  un- 
constitutional ;  second,  that  it  does  not  apply  to  actions 
pending  when  it  was  passed  ;  third,  that  it  only  applies 
to  direct  issues  and  not  to  incidental  questions ;  fourth, 
that  the  defendants  have  waived  their  right  to  a  jury 
trial  in  all  cases  where  they  served  nofice  of  trial  for  the 
special  term  after  the  act  took  effect 

As  to  the  first,  second,  and  fourth  objections,  my 
judgment  is  against  the  contentions  of  the  various  plain- 
tiffs. I  have  carefully  considered  their  briefs  and 
[1]  authorities,  but,  while  fully  appreciating  the  radi- 
cal character  of  this  legislation,  I  see  no  reason 
to  doubt  its  constitutionality.  It  involves  nothing  more 
than  a  change  in  the  method  of  trjring  causes ;  an  extra- 
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ordinary  and  sweeping  change,  it  is  true,  but  stiU  such 
a  change  as  it  was  within  the  legislative  power  to  effecl 
There  is  nothing  in  the  Constitution  which  directly  or 

impliedly  gives  any  litigant  a  vested  right  to  the 
[«j     trial  of  an  equity  case  by  a  judge  without  a  jury, 

or  which  declares  that  none  of  the  issues  or  ques- 
tions arising  in  such  a  case  shall  be  tried  by  jury. 

Nor  is  there  anything  in  the  canons  of  construction 
which  would  limit  the  mode  of  trial  thus  provided  for, 

to  actions  commenced  after  the  law  took  effect. 
m     No  vested  right  is  taken  away  or  impaired  by  the 

act,  nothing  which  had  been  previously  secured 
to  either  party.  Nor  is  any  new  remedy  initiated. 
There  is  simply  a  change  in  the  means  whereby  certain 
results  are  arrived  at  The  amendment  is  fairly  within 
the  principle  laid  down  in  Southwick  v,  Southwick  (49 

N  Y.  517).    It  was  there  held  that  the  act  of 
[4]     1867,  ch.  887,  permitting  husband  and  wife  to  be 

witnesses  against  each  other,  applied  to  all  trials* 
thereafter  had  in  actions  pending  when  the  act  took  ef- 
fect.   The  following  language  there  used  by  FouoiEB,  J., 
seems  to  be  conclusive  of  the  present  question : 

^'Second.  The  plaintiff  contends,  however,  that  the 
act  was  prospective,  and  could  not  affect  this  action, 
which  hfiid  commenced  before  it  was  passed.  The  act 
is  prospective :  that  is,  had  the  defendant  been  sworn 
before  its  passage,  it  could  not  have  looked  back  and 
have  made  good  his  testimony.  But  it  was  not  confined 
in  its  operations  to  actions  and  proceedings  to  be  com- 
menced after  its  passage.  It  applied  to  them  at  once  on 
its  passage,  so  far  as  that,  on  all  trials  thereafter,  the 
rule  it  had  created  was  in  force.  '  The  very  essence  of 
a  new  law  is  a  rule  for  future  cases.'  But  not  for  future 
-cases,  as  meaning  future  actions  exclusively,  but  future 
occasions  as  well.  A  case  is,  in  one  sense,  '  a  question 
contested  before  a  court  of  justice.'  And  here,  the  ques- 
tion before  this  referee  was,  Shall  this  defendant  be 
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Bworu  in  his  own  behalf  against  the  plaintiff,  his  wife  ? 
It  arose  after  the  passage  of  the  act,  and  the  provisions 
of  the  act  applied  to  it.  It  cannot  be  successfully  con- 
tended, as  a  general  rule,  that  an  act  which  applies  only 
to  the  forms  of  procedure,  and  modes  of  attaining  or  de- 
fending rights,  cannot  be  availed  of  in  an  action  pending 
when  it  took  effect  (Neass  v.  Mercer,  15  Barb.,  318 ;  The 
People  V.  Mitchell,  45  Id.  208)." 

There  is  nothing  in  the  objection  as  to  waiver.     The 
right  conferred  by  this   statute   might,   doubtless,  be 
waived  by  entertaining  upon  the  trial  of  the  ques- 
[5]     tions  of  damage  and  fee  value  at  special  term 
without  claiming  a  jury  trial.     But  it  certainly  is 
not  waived  by  the  mere  service  of  a  notice  of  trial  for 
the  special  term.    There  is  nothing  inconsistent  between 
such  a  notice  of  trial  and  what  is  claimed  in  these  mo- 
tions, for,  even  if  these  motions  are  granted,  the  notice 
of  trial  stands,  as  it  is  at  the  special  term  that  the  cause 
must  be  tried. 

Upon  tha  merits  there  is  but  one  question  calling  for 
special  consideration.     As  to  past  damages,  all 
R]    parties  seem  to  agree  that  the  defendants  are  en- 
titled to  have  an    issue   framed.      Mr.   Justice 
O'Brien,  in  a  memorandum  lately  filed  in  a  similar  case* 

*  The  memorandum  referred  to  was  filed  October  18,  1891,  in 
Oswald  V.  Metropolitan  £1.  R.R.  Co.,  and  is  as  follows:  O'Bribn, 
J. — After  consultation  with  all  of  my  brethren  I  have  concluded  that 
under  the  amendment  of  1891  to  section  970  of  the  Code  (Laws  of 
1891,  chapter  208),  the  defendants  are  entitled,  as  a  matter  of  right, 
to  a  jury  trial  upon  the  issue  as  to  past  damages.  As  this  issue 
must  be  sent  to  a  jury,  it  is  eminently  proper  that  the  question  of 
fee  value  should  be  passed  upon  at  the  same  time  and.  in  the  same 
manner.  This  will  be  an  economy  of  time,  and  will  result  in  a  har- 
monious disposition  of  the  main  issues  in  the  case.  As  matter  of 
discretion,  therefore,  this  issue  will  also  be  sent  to  a  jury.  The 
parties  will  therefore  formulate  the  two  issues,  first,  as  to  fee  yalue, 
and  second,  as  to  past  damages,  in  an  appropriate  manner.  No 
olher  issues  should  be  formulated,  and  none  other  will  be  sent  to 
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heldf  after  consiiltation  with  his  brethren,  that  this  did 
not  apply  to  what  is  termed  the  fee  value  of  the 
(71     easements  in  question.     Upon  full  consideration, 
that  opinion  is  reaffirmed,  and  it  applies  to  all 
the  oases  now  before  the  court     Where  the  value  of 
the  easements  is  not  specified  in  the  complaint  it  is  con- 
ceived that  the  question   is  entirely  free  from  doubt. 
But  even  where  such  value  is  specified  it  cannot  logi- 
cally be  said  that  a  question  on  that  head  arises 
[8]     on  the  pleadings.     The  action  is  not  and  cannot 
be  to  recover  the  specified  value,  but  to  restrain 
the  continuous  trespasses.    The  specification  of  value, 
therefore,  is  nothing  more  than  a  videlicet  to  an  allega- 
tion of  substantial  value.  The  plaintiff  thus  amplifies  and 
illustrates  the  averment  of  substantial  injury.   Nor  in  the 
logic  of  his  position  affected  by  a  prayer  for  an  injunc- 
tion nisi.    The  prayer  is  no  part  of  the  cause  of  action 
and  does  not  determine  its  character  (Graves  v. 
[9]      Spier,  58  Barb,  349).     The  nature  of  the  action 
and  the  cause  of  action  are  shown  by  the  facts 
stated  in  the  complaint  (same  case).     Here  the  court 
cannot  decree  the  fee  value  of  these  easements,  for  that, 
in  substance,  would  be  to  decree  the  totality  of  all  future 
damages.     The  question  of  value  contemplated  by  this 
amendment  must  be  such  as  relates  to  or  at  least  has 
some  bearing  upon  the  real  issues  as  they  appear  in  the 
pleadings,  not  upon  mere  resultant  probabilities.     No 
question  of  fee  value  is  directly  involved  or  can  directly 
arise   upon  the   trial  of  these  present  issues.     Such  a 
question  may  hereafter  arise,  provided  the  plaintiffs  are 
successful  upon  the  trial  of  the  present  issues,  and  pro- 
vided it  is  then  deemed  appropriate  to  make  a  further 


the  jury.  To  the  end  that  this  practice  shall  not  delay  the  plaintiffs, 
the  order  will  proyide  for  the  trial  at  circuit,  Part  11.,  on  the  first 
Monday  of  November,  and  no  other  cases  will  be  placed  upon  the 
calendar  until  all  such  issues  are  fully  disposed  of. 
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inquiry,  with  a  view  to  compel  the  defendants,  under 
penalty  of  an  absolute  judgment,  to  do  substantial  jus- 
tice in  the  premises. 

That  inquiry,  however,  while  usual  in  this  class  of 
cases,  is  not  strictly  within  the  pleadings.  It  happens 
to  be  the  most  practical  method  of  redressing  the  prop- 
erty-owner's wrongs  consistently  with  the  public  con- 
venience. If  it  were  not  for  the  latter  consideration,  I 
apprehend  that  it  would  soon  be  discovered,  and  that 
incisively,  that  no  question  of  fee  value  arises  on  the 
pleadings  in  this  class  of  cases,  and  that  equity  would 
not  deem  it  judicious  to  resort  too  frequently  to  the  mer- 
ciful expedient  of  an  alternative  judgment     Whether  a 

question  of  fee  value  arises  within  the  meaning  of 
[10]    this  amendment,  must  depend  upon  the  pleadings 

and  the  nature  of  the  action  considered  in  their 
strict  legal  import,  certainly  not  upon  those  deviations 
from  ordinary,  justice  to  which  a  discreet  court  is  con- 
strained to  resort  to  prevent  a  public  catastrophy.  The 
resultant  inquiry  as  to  fee  value,  made  with  a  view  to 
staying  the  hand  of  equity,  whether  such  inquiry  be 
conducted  by  the  court  itself,  or  by  a  referee,  or  by  a 
jury,  is  but  a  sequence  to  the  decision  of  the  court  upon, 
the  real  issues.  When  the  decision  upon  those  issues 
has  been  reached,  though  Aot  yet  formulated,  the  court 
finds  itself  face  to  face  with  an  extraneous  problem.  To 
grant  the  plaintiff  the  injunction  to  which  he  is  entitled 
upon  the  pleadings  and  proofs  would  involve  a  great 
public  injury.  The  defendants'  wrong  is  hopelessly 
blended  with  the  public  interest.     At  this  point  the  court 

may  stay  its  judgment  for  a  sufficient  length  of 
Lii]    time  to  enable  the  defendants  to  do  what  they 

should  long  since  have  done — ^namely,  condemn 
the  easements  and  pay  for  them.  Where  that  course  is 
adopted  the  question  of  fee  valuei  s  not  considered  at  all. 
But  when  it  clearly  appears  that  the  defendants  have  the 
light  to  aeqxdre,  by  condemnation  proceedings  under 
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the  right  of  eminent  domain,  the  eaaements  which  they 
have  appropriated,  and  they  thereupon  ask  the  court  to 
give  them  the  same  relief  in  the  action  itself  which  they 
might  still  obtain  in  proceedings  taken  to  acquire  the 
easements,  as  property  necessary  for  the  operation  of 
their  railroad,  the  court  having  acquired  jurisdiction  of 
the  parties  and  having  power  to  grant  to  either  all  the 
relief  to  which  he  is  entitled,  may  properly  listen  to 
this  request  and  act  upon  it 

This  is  dependent,  however,  upon  it  being  made 
clearly  to  appear  that  the  right  to  condemn  the  ease- 
ments still  exists,  for  certainly  the  court  would  not  com- 
pel an  injured  plaintiff  to  sell  his  properly  at  any  price 
to  a  trespasser  who  was  not  in  a  situation  to  invoke  the 
right  of  eminent  domain.  Where,  then,  the  existence  of 
that  right  is  made  to  appear,  and  the  wrong-doers,  in 
order  to  avoid  further  delay  and  the  risk  cf  public  in- 
convenience, as  well  as  private  injury  which  would  re- 
sult from  the  enforceme]^t  of  the  injunction,  request  a 
supplemental  inquiry  as  to  fee  value,  the  court  may  it- 
self institute  such  inquiry.  Plainly,  then,  this  supple- 
mental inquiry  is  not  for  the  purpose  of  deciding  any 
question  of  value  arising  upon  the  pleadings,  but  for 
the  purpose  of  affording  the  defendants  an  opportunity, 
consistently  with  justice  to  the  plaintiff,  of  avoiding 
judgment  upon  the  issues.  If,  in  the  one  case,  the  defend- 
ants fail  to  condemn  the  easements,  or  in  the  other  to 
pay  their  ascertained  value,  the  responsibility  for  the 
temporarily  delayed  judgment  rests  with  them,  and  they 
alone  must  bear  the  odium  resulting  from  the  final  en- 
forcement by  injunction  of  the  property-owner's  rights. 
These  considerations  are  strictly  within  the  princi- 
ples enunciated  in  the  Galway  case,  and  they  are  not 
inconsistent  with  the  views  expressed  in  the  Rob- 

f^^    erts.  Gray,  and  Doyle  cases.*    The  point  decided 

*  Galway  •.  Manhattan  Rj.  Co.  (IdS  N.  Y.  182),  Roberta  •.  N.  T; 
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in   these   later   cases^  is   simply  this — that  when    the 
Bnppleniental  inquiry  as  to  fee  value  is  made,  it  must 
proceed  upon  correct  principles  and  with  due  regard  to 
the  rules  of  evidence.     It  was  pointed  out  with  great 
clearness  that  the  defendants  were  practically,  even  if 
not  theoretically,  bound  to   pay  the  ascertained  sum,, 
and  consequently,  that  it  was  error  to  reach  the  pecun- 
iary result  thus  substantially  imposed  upon  them,  upon 
incompetent  evidence.     And  this  is  entirely  reasonable. 
For  the  court  exercises  its  discretion  upon  sound  princi- 
ples and  not  arbitrarily.     It  can  neither  deny  the  in- 
junction arbitrarily,  nor  can  it  impose  an  arbitrary  sum 
as  the  sole  condition  of  avoiding  it.     When  the  court 
has  once  directed  this  supplemental  inquiry,  it  imposes 
upon  the  plaintiff  the  burden  of  sustaining  his  side  of 
the  renewed  contest.     In  that  aspect  of  the  case'  and  at 
that  stage  of  the  trial,  the  plaintiff  is  in  the  position 
which  Judge  Peceham  refers  to  in  the  Boberts  case — 
namely,  of  bringing  before  the  court  tlie  question  of  the 
fee  value  of  his  easements.    Indeed,  his  object  from  the 
beginning  was  doubtless  to  compel  the  defendants  to  do 
him  tardy  justice  in  this  regard.     But  he  could  not  di- 
rectly compel  the  defendants  to  take  proceedings  for 
condemnation.     Nor  could  he  recover  all  his  damages  in 
one  action.    Nor  could  he  bring  the  question  of  fee  value 
directly  before  the  court  and  secure  a  money  judgment 
therefor,  even  in  an  equitable  action.     Thus,  the  only 
procedure  by  which  he  could  secure  complete  satisfac* 
tion  was  an  equitable  action,  in  form  directed  to  relief  by 
injunction  and  to  that  only.     And  it  is  only  under  the 
stress  of  this  relief  that  the  court  is  enabled  to  make  the 
alternative  conditions  whereby  such  compensation 
[18]    is  indirectly  compelled.     It  is  quite  clear,  there- 
fore, that  the  question  of  fee  value  does  not  arise 

El.  R.  R.  Co.  (128  Id.  466),  Gray  v.  Manhattan  Ry.  Co.  (128  Id. 
499),  Doyle  v.  Manhattan  Ry.  Co.  (128  Id.  488). 
Vol.  XXI.— 29 
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upon  the  pleadings  in  these  cases;  and  that  it  oan  only 
arise  when  a  judicial  condnsion  upon  the  real  issues 
has  been  reached.  This  conclusion  is  fortified  by  the 
decision  of  the  court  of  appeals  in  the  American  Bank- 
note case.  It  was  there  held  that  this  inquiry  as  to  the 
fee  value  must  proceed  upon  the  same  principles  as 
those  which  apply  when  the  defendants  seek  to  acquire 
the  property-owner's  easements  under  the  right  of  emi- 
nent domain.  The  value  of  the  easements  must  be  as- 
certained by  the  same  methods  in  the  one  case  as  in  the 
other,  and  the  same  rules  must  be  applied  in  the  sup- 
plemental inquiry  as  would  be  applied  by  commissioners 
appointed  in  the  condemnation  proceedings.  This  is 
apparent  from  the  language  of  Judge  Finch  in  the  case 
last  referred  to.     He  says : 

"  There  is  no  difficulty  in  assuming  that  the  alterna- 
tive damages  are  awarded  to  the  same  extent  and  for  the 
same  elements  as  the  compensation  given  in  a  special 
proceeding  for  the  condemnation  of  land  under  the  law 
of  eminent  domain.  Such  a  process  in  each  case  ends 
in  the  same  substantial  redress.  The  form  is  different, 
but  the  result  is  identical.  It  follows,  therefore,  that 
the  alternative  damages  of  equity  must  be  such  and  only 
such  as  would  be  given  in  a  proceeding  for  the  condem- 
nation of  lands  for  a  railroad  use,  due  regard  being  had 
to  the  different  characteristics  of  the  property  to  be 
taken.  We  must,  as  a  consequence,  recur  to  the  legal 
rules  which  have  been  established  in  such  cases.*' 

It  follows  that  this  inquiry  can  only  proceed  at  the 
request  of  the  defendants,  for  it  is  substantially  to  en- 
enforce  the  right  ^hich  they  have.     Such  an  in- 
[14]    quiry  would  be  useless  if  the   defendants  an- 
nounced that  they  would  not  pay  what  the  court 
might  ascertain  was  the  value  of  the  property  appro- 
priated.    It  is  only  when  the  court  has  found  that  the 
defendants   have  appropriated  the  plaintiff's  property 
and  that  an  injunction  must  issue  to  enforce  the  plain- 
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tiff's  right  to  his  property,  and  the  defendants  then  ask 
the  conrt  to  ascertain  the  value  of  the  property  appro- 
priatedy  that  the  necessity  for  such  inquiry  arises. 

There  is  no  allegation  in  any  of  the  pleadings  from 
which  it  can  be  inferred  that  the  defendants  will  ask  for 
such  relief,  or  that  such  an  inquiry  will  ever  be 
(15]  necessary.  It  follows  that  the  motion  as  to  past 
damages  should  be  granted,  and  as  to  fee  value 
denied.  It  is  apparent,  however,  that  some  proper  pro- 
vision should  be  made  in  the  order  for  the  subsequent 
procedure  in  these  cases.  The  issues  should  not  be 
placed  in  a  mass  upon  our  circuit  calendars,  or  upon  any 
of  them,  unnecessarily,  to  block  the  way  of  those  who 
have  ordinary  issues  to  be  tried.  I  say  unnecessarily, 
because,  of  coarse,  these  issues  as  to  past  damages  can- 
not be  brought  on  at  circuit  until  the  causes  in  which 
they  have  been  framed  have  been  regularly  tried  at 
special  term.  It  is,  in  fact,  only  after  plaintiff  in  each 
case  shall  have  established  at  special  term  his  right  to 
an  injunction  that  there  can  be  any  question  of  past 
damages  to  be  tried.  If  these  cases  were  to  be  tried  in 
advance  of  the  regular  trial  of  the  causes  at  special  term, 
the  result  would  be  that  the  circuit  judges  would  spend 
most  of  their  time  in  assessing  damages,  to  which  the 
special  terms  might  subsequently  decide  that  the  plain- 
tiff was  not  entitled.  The  orderly  procedure  is  to  try 
these  equity  cases  as  they  are  reached  at  special  term, 
^nd  if  the  court  shall  be  of  opinion  that  the  plaintiff  is 
entitled  to  relief,  then  to  place  the  issue  in  that  particu- 
lar case  as  now  framed  upon  the  circuit  calendar  as  a 
preferred  case.  The  judge  at  special  term  can,  however, 
at  once  continue  the  supplemental  inquiry  as  to  fee 
value,  taking  the  evidence  himself  or  sending  it  to  a 
referee,  as  he  may  deem  best  (Camp  v.  Ingersoll,  86 
N.  Y,  437)  and  completing  the  trial  e3:cept  as  to  past 
damages.  Or  he  may,  as  matter  of  discretion,  frame  an 
issue  as  to  such  fee  value  and  send  it  to  the  circuit  to  be 
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tried  with  the  isstie  as  to  past  damages.  Upon  the  com- 
pletion of  the  testimony  as  to  fee  value  before  the 
judge,  or  upon  the  return  to  him  of  the  referee's  report 
on  that  head,  or  of  the  verdict  in  case  he  has,  as  matter 
of  discretion,  directed  an  issue — together  with  the  ver- 
dict as  to  past  damages — the  completed  judgment  can 
be  rendered. 

The  order  to  be  entered  upon  this  decision  will, 
therefore,  contain  a  provision  that  the  issue  as  to  past 
damages  be  not  placed  upon  the  circuit  calendar,  or 
tried  until  the  trial  of  the  cause  at  special  term,  when 
(unless  the  plaintiff  at  such  trial  elects  to  proceed  with- 
out asking  a  decree  for  past  damages)  the  judge  there 
presiding  shall  direct  such  issue  to  be  placed  upon  a 
circuit  calendar  as  a  preferred  case,  and  shall  at  the 
same  time  exercise  his  discretion  as  to  whether  an  issue 
as  to  fee  value  shall  be  coupled  with  the  issue  now 
framed  and  be  also  placed  upon  the  circuit  calendar  for 
trial,  or  whether  he  will  himself  proceed  with  the  sup- 
plemental inquiry  as  to  fee  value  or  refer  such  inquiry. 
If,  however,  the  plaintiff  shall  then  elect  not  to  ask  a  de- 
cree for  past  damages,  the  present  order  framing  such 
issue  may  be  vacated  by  the  justice  so  presiding  at  spe- 
cial term,  and  in  either  event  this  order  shall  not  operate 
to  delay  or  suspend  any  part  of  the  trial  at  special  term 
not  embraced  within  the  issue  now  framed,  unless  the 
judge  there  presiding  shall  exercise  his  discretion  in 
favor  of  framing  an  issue  as  to  fee  value  and  shall  send 
such  issue  to  the  circuit  to  be  tried  with  the  issue  now 
framed. 

I  should  add  that  this  opinion  was  prepared  in  con- 
sultation with  Mr.  Justice  iNGfiiLHAic,  and  I  am  author- 
ized to  say  that  he  fully  concurs  therein.  The  same 
order  as  above  directed  will  be  entered  on  the  motions 
to  frame  issues  heard  before  him.  The  form  of  the 
order  on  this  decision  to  be  settled  on  notice. 
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SHEPABD  et  al  v.  MANHATTAN  BAILWAT  CO. 

AND  AnOTHEB. 

CouBT  OP  Appeals  ;  Maboh,  1892. 
§970. 

Jury  trial — the  amendment  of  §  970  entiUing  parties  toa^af  certain  ia- 
met  doe$  not  apply  to  equitabie  aetioM, 

In  an  action  to  enjoin  the  continuance  of  a  trespass  consisting  of 
the  maintenance  of  an  elevated  railroad  in* the  street  in  front  of 
plaintifTs  premises,  and  to  recover  damages  caused  in  the  past 
by  such  trespass,  the  cause  of  action  is  single  and  constitutes  a 
claim  for  equitable  relief. 

Section  970  of  the  Codje  of  Civil  Procedure,  providing  for  the  trial 
by  a  jury  of  specific  questions  of  fact  in  certain  cases,  never  ap- 
plied to  actions  of  a  purely  equitable  nature  and  is  not  made 
applicable  to  such  actions  by  the  amendment  thereof,  by  Laws  of 
1891,  chap.  308,  providing  that  a  party  to  an  action  is  entitled 
to  a  trial  by  jury  of  issues  arising  on  .the  pleadings  as  to  the 
value  of  property  or  as  to  the  damage  which  a  party  may  be  en- 
titled to  recover,  but  merely  adds  to  issues,  the  trial  of  which 
shall  be  by  jury  where  a  trial  by  jury  of  one  or  more  issues  of 
fact  is  a  matter  of  right  by  the  constitution  or  by  expressed 
provisions  of  law. 

A  statute  making  the  trial  of  certain  issues  in  actions  purely  equit- 
able triable  as  of  right  by  a  jury  would  materially  deprive  courts 
in  equity  of  their  powers  in  a  respect  which  is  fundamental, 
and  in  that  case  the  verdict  rendered  by  the  jury  would  be  con- 
clusive and  not  to  inform  the  conscience  of  the  court  and  capable 
of  being  disregarded,  but  only  to  be  set  aside  because  of  legal 
error;  a  provision  so  depriving  courts  of  equity  of  their  powers 
should  not  be  construed  to  apply  to  them  unless  the  language 
of  the  statute  clearly  and  unmistakably  evidences  that  to  be 
the  purpose  of  the  legislative  body.* 

{Deeided  Marcli,  1890.) 

*  The  right  of  a  jury  trial  in  equitable  actions  under  section  970 
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Appeals  by  both  parties  from  an  order  of  the  general 
term  of  the  superior  coart  of  the  city  of  New  York, 
affirming  an  order  of  the  special  term  determining  a 
motion  that  issues  as  to  value  of  property  involved  and 
damages  recoverable  be  stated  for  trial  by  jury.* 


before  ita  amendmeDt  by  Laws  of  1891,  chap.  308,  y  considered  and 
denied  in  Lynch  e.  Metropolitan  £i   R.  R.  Co.  {anUy  p.  4d0). 

The  constitutionality  of  the  amendment  is  aflSrmed  and  its  appli- 
cation defined  in  Eggera  e.  Manhattan  Ry.  Co.  {ante^  p.  408) ;  Riggs 
e.  Shannon  {ante,  p.  434);  Underbill  e.  Manhattan  Railway  Co. 
ante,  p.  441);  Oswald  e.  Metropolitan  El.  RH.  Co.  (anU,  p.  445^ 
note). 

With  the  exceptions  of  Rigga  e.  Shannon,  all  these  cases  have 
been  oTerruled  by  that  above  reported.  Riggs  e.  Shannon  is,  how- 
ever, distinguishable,  as  the  issue  which  it  was  there  held  should  be 
framed  for  trial  by  jury  arose  upon  a  counterclaim  pleaded  in  the 
answer,  and  were  not,  aa  in  the  other  cases,  merely  incidental  to  the 
equitable  relief  sought.  It  would  seem  that  a  jury  trial  of  that  issue 
might  have  been  demanded  under  Code  Civ.  Pro.  §  974. 

*No  opinion  was  written  by  the  general  term.  That  filed  (Decem- 
ber, 1801)  by  the  judge  making  the  determination  at  special  term 
is  as  follows: 

DuGRO,  J. — As  the  pleadings  stand  the  defendants  are  entitled 
to  have  the  question  aa  to  past  damages  directed  to  be  tried  by  a 
jury,  and  if  this  question  be  so  directed  to  be  tried  it  may  be  antici- 
patory; but  until  there  is  a  change  in  the  usual  alternative  allowed 
defendants  in  injunctive  orders  of  this  kind  it  is  certainly  wise  as  a 
preventative  of  delay  and  a  convenience  to  the  court  to  have  (ho 
fee  damages  ascertained  at  the  trial  which  determines  the  past  dam- 
ages. No  right  to  have  this  damage  ascertained  by  jury  trial  is, 
however,  conferred  by^the  Code,  as  it  is  not  a  question  as  to  damagea 
or  the  value  of  property  arising  on  the  pleadings  within  the  meaning 
of  the  terms  as  used  in  sec.  070. 

Plaintiffs  have  in  this  case  offered  to  file  a  stipulation  eliminat- 
ing the  question  of  past  damages  from  the  case. 

If  this  be  done,  the  reason  which  would  otherwise  impel  a  submis- 
sion of  the  question  as  to  fee  damage  to  a  jury  ceases  to  exist,  and 
the  question  need  not  be  considered  until  a  necessity  for  its  disposi-v 
tion  arises. 
'    There  ia  no  reason  which  should  be  allowed  to  prevail  for  antici- 
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The  facts  are  stated  in  the  opinion. 

WiUiam  G,  Peckham^  Henry  A.  Foster,  Frederick  P. 
Forster,  Francis  Speir,  Jr.  {PeckJiam  dt  Tyler,  attorneys)^ 
for  plaintiffs. 

John  F.  Dillon  <k  Jtdien  T.  Dames  {Davies,  Short  (B 
Totonsend  attorneys),  for  defendants. 

Gray,  J. — This  is  one  of  the  many  actions  brought 
to  restrain  the  defendants  from  maintaining  and  operat- 
ing their  railway  in  front  of  the  complainants'  premises ; 
with  an  accompanying  demand  in  the  complaint  for 
incidental  relief  by  way  of  past  damages. 

A  motion  was  made  by  the  defendants  for  an  order 

pating  the  actioD  of  the  trial  judge  and  proyiding  for  a  contingency 
which  may  not  arise. 

Non  constat,  but  that  at  the  trial  the  plaintiffs  may  fail,  or  another 
alternative  than  the  payment  of  an  amount  be  fixed  by  the  court 
may  be  granted,  or  there  may  be  an  injunction  and  a  stay  of  its  oper- 
ation for  such  a  time  as  seems  reasonable  in  order  that  the  defend- 
ants ascertain  the  proper  amount  of  compensation  to  be  given 
plaintiffs. 

The  latter  might  not  meet  with  disfavor  with  the  courts  upon 
the  theory  that  until  defendants  know  they  had  injured  plaintiffs, 
their  delay  in  proceeding  in  condemnation  proceedings  was  not 
wholly  unjustifiable. 

With  the  past  damages  eliminated,  the  gist  of  the  action  is  found 
in  plaintiff^B  claim  that  their  rights  have  been  violated  to  their  sub- 
stantial injury,  and  defendants*  denial  of  the  claim. 

The  defendants  will  be  gp*anted  permission  to  amend  their  answer 
in  the  way  they  ask.  This  does  not,  however,  affect  the  disposition 
of  the  questions  presented  upon  this  application,  as  with  the  answer 
thus  amended  no  question  such  as  is  referred  to  in  section  970  of 
the  Code  arises  upon  the  pleadings. 

The  amendment  is  simply  a  prayer  for  a  certain  relief  and  raises 
no  question. 

Upon  plaintiffs'  filing  a  stipulation  that  the  past  damages  will 
not  be  claimed  at  the  trial,  they  will  have  shown  good  cause,  why 
the  order  desired  by  the  defendants  should  not  be  granted. 
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directing  the  questionB  as  to  the  valae  of  property  and 
as  to  damages,  which  the  plaintiff  may  be  entitled  to 
recover,  to  be  distinctly  stated  for  trial  by  a  jury,  pur- 
suant to  sec.  970  of  the  Code  of  Civil  Procedure. 

The  court  thereupon  made  an  order  which  recited 
that  the  defendants  were  "  entitled,  as  a  matter  of  right, 
to  an  order  directing  the  framing  of  a  question  for  trial 
by  jury  as  to  the  past  or  rental  damages,''  and  that  no 
question  of  the  value  of  property  arose  upon  the  plead- 
ings ;  and  thereupon  ordered  that  the  motion  should  be 
granted,  unless  the  plaintiff  stipulated  to  waive  abso- 
lutely all  right  to  recover  such  past  or  rental  damages, 
in  which  event  the  defendants'  motion  would  be  denied. 
Each  party  appealed — ^the  plaintiffs  because  of  the 
requirement  of  a  waiver  as  a  condition  of  a  denial  of 
the  motion,  and  the  defendants  because  their  applica- 
tion was  denied  as  to  the  value  of  property.  The  gen- 
eral term  affirmed  the  order  as  made. 

A  construction  of  sec.  970  of  the  Code,  as  amended 
by  the  legislature  in  1891  (chap  208,  Laws  of  1891),  is 
involved.  As  it  stood,  its  provisions  were  made  to 
apply  to  a  case  "  where  a  party  is  entitled  by  the  Con- 
stitution, or  by  express  provision  of  law,  to  a  trial  by 
jury  of  one  or  more  issues  of  fact,  in  an  action  not 
specified  in  sec.  968." 

The  amendment  of  1891  added  to  that  language  these 
words,  "or  where  one  or  more  questions  arise  on  the 
pleadings  as  to  the  value  of  property,  or  as  to  the  dam- 
ages which  a  party  may  be  entitled  to  recover."  The 
section  was,  also,  so  further  amended  as  to  call  for  an 
order  ''directing  all  such  issues  or  questions"  to  be 
stated  for  jury  trial. 

By  such  alteration  in  the  reading  of  the  section, 
caused  by  the  amendment  of  the  legislature,  the  de- 
fendants contend  that  its  provisions  are  made  applicable 
to  such  actions  as  these  and  entitle  them,  as  a  matter  of 
right,  to  a  trial  by  a  jury  as  to  all  questions  of  value,  or 
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of  recoverable  damages.  I  do  not  see  how  we  can  sus- 
tain the  court  below,  without  very  much  misapprehend* 
ing  the  effect  of  the  section. 

Lately,  in  the  Lynch  case,*  we  had  occasion  to  con- 
sider the  question  of  the  right  to  the  trial  by  a  jury  as 
to  past  damages,  under  this  section  as  it  read  before  the 
amendment  of  1891.  We  held  that  the  constitutional 
guarantee  of  trial  by  jury,  which  was  invoked  in  support 
of  the  application  there,  did  not  apply.  It  was  there 
considered,  following  the  old  rule,  that  as  the  action  was 
one  for  a  court  of  equity  to  determine,  its  jurisdiction 
continued,  beyond  its  decree  upon  the  equitable  cause 
of  action  which  granted  the  equitable  relief,  to  assess,  in 
its  own  discretion,  the  damages  which  might  appear  to 
have  been  sustained.  As  that  jurisdiction  had  existed 
prior  to  the  adoption  of  the  Constitution,  the  t;lause 
preserving  inviolate  the  right  of  jury  trial,  as  it  had  ex- 
isted, did  not  apply.  In  this  class  of  actions  we  have 
held  the  cause  of  action  to  be  single  and  to  constitute  a 
claim  for  equitable  relief. 

The  question  then  becomes  this :  Can  the  section  as 
amended  be  made  to  apply  now  to  such  purely  equitable 
actions?  In  so  considering  it,  we  may  disregard  the 
question  of  constitutionality  discussed  by  counsel.  If 
we  fail  to  find  in  the  amendment  of  the  section  that  the 
legislature  has  deprived  the  court  of  any  of  that  equit- 
able jurisdiction  which  it  has  always  possessed,  and 
which,  lately,  we  have  recognized  as  continuing,  such 
discussion  becomes  needless. 

I  think  that  this  section  never  did  apply  to  actions 
of  a  purely  equitable  nature,  as  are  these,  and  that  the 
amendment  did  not  make  it  applicable.  This  conclu- 
sion seems  logical  and  inevitable  upon  a  careful  consid- 
eration of  its  connection  with  the  other  sections,  as  well 
as  from  its  reading. 

*  Lynch  «.  Metropolitan  Bl.  R.R.  Co.,  anU^  p.  420. 
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If  this  section  now  applies  to  pnrely  equitable 
actions  and  creates  a  right  in  the  party  to  haye  a  trial 
by  a  jury  of  questions  relating  to  the  amount  of 
damages,  then  the  power  of  the  court  in  equity  is 
materially  shorn  and  in  a  respect  which  is  funda- 
mental For  the  yerdict  Trhich  the  jury  may  render 
would  be,  by  the  section,  made  conclusive  in  the  equity 
action,  and  thus  we  would  have  a  proceeding  quite 
different  from  what  was  formerly  a  mode  of  inquiry  to 
aid  and  to  inform  the  conscience  of  the  court,  in  pro- 
ceeding to  assess  the  damages.  It  would  no  longer  be 
permitted  to  disregard  the  verdict,  if  against  its  con- 
science, and  to  render  a  decree  contrary  to  it;  but 
would  be  compelled  to  accept  it.  Only  legal  errors 
could  be  availed  of  to  oppose  the  verdict. 

Inr  an  action  upon  the  equity  side  of  the  court,  in 
which  the  cause  of  action  is  one  mainly  and  prima- 
rily for  equitable  relief,  and  where  the  recovery  of 
damages  is  incidental  to  the  main  relief  to  be  granted, 
shall  we  hold,  in  the  absence  of  unmistakable  lan- 
guage, that  the  legislature  has  deprived  the  court 
of  that  part  of  its  ancient  jurisdiction  which  author- 
ized it  to  adjudge  such  incidental  relief  in  damages 
as  it  thought  proper,  or  to  withhold  it?  I  think  it 
clear  that  we  should  not.  I  do  not  think  that  any  of 
the  powers  vested  in  courts  under  the  constitution 
should  be  taken  away  by  implication.  Yet  such  would 
be  the  result,  if  we  aflSrm  the  orders  below.  We  should 
have  to  imply  a  legislative  intention,  from  the  inter- 
polation of  the  words  in  the  section,  to  take  away  some 
of  the  equity  powers  heretofore  possessed  by  the  court 
The  amendment  does  not  convey  such  an  intention,  ex 
propria  vigore,  and  to  attach  to  it  a  meaning  which 
would  deprive  the  court  of  a  power  so  important  and 
which  courts  of  equity  jurisdiction  have  so  long 
possessed,  would  be  contrary  to  sound  principles  of 
statutory  construction*    To  authorize  and  juatify  a  con- 
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struction  of  such  destructive  tendency,  we  should  have 
language  clearly  and  unmistakably  eyidencing  that  as 
the  purpose  of  the  legislative  body. 

I  think,  too,  that  it  is  unnecessary  to  hold  that  the 
amendment  in  question  has  brought  about  any  such 
result  The  section  in  question,  as  it  fairly  reads,  adds 
to  the  cases  where  trial  by  a  jury  of  one  or  more  issues 
of  fact  is  a  matter  of  right  by  the  Constitution  or  by 
expressed  provision  of  law,  questions  which  arise  on  the 
pleadings  as  to  value,  or  as  to  recoverable  damages, 
and  which  are  not  precisely  issues.  The  questions 
which  arise  upon  the  pleadings  in  this  class  of  actions, 
as  to  the  damages  the  plaintiff  should  recover,  are  not 
questions,  which  either  enter  into  the  determination  of 
the  right  to  the  equitable  relief,  or  which  come  up  for 
determination  in  the  alternative,  if  equitable  relief  is 
denied.  Allegations  of  damage  from  the  trespass,  or 
from  the  invasion  of  the  plaintiff's  rights,  are  necessary.; 
but  the  court  is  not  concerned  with  the  amount  in  the 
trial  of  the  cause  of  action.  It  looks  to  them  no  further 
than  to  determine  if  of  such  substance  as  to  warrant  the 
equitable  intervention  of  the  court.  Hence,  it  is  ap- 
parent that  a  finding  by  a  jury  as  to  the  amount  of 
damages  in  such  an  action  is  quite  unnecessary.  It  has 
no  place  in  the  trial  of  the  issue  and  could  only  be 
proper  after  an  affirmative  decision  upon  the  right  to 
the  injunction,  and  in  order  to  assess  the  damages,  which 
may  be  incidentally  awarded. 

In  the  Lynch  case*  we  held  that  the  section,  as  it 
was,  did  not  require  a  trial  by  a  jury  in  these  actions, 
and  authority  in  its  amended  reading  must  be  found  in 
the  mere  addition  to  the  cases,  where  the  party  was 
entitled  to  have  issues  of  fact  stated  and  tried  by  a  jury 
of  other  cases,  in  which  he  might  have  any  questions  as 
to  value,  or  as  to  the  amount  of  damages  similarly 

*  Reported  anU^  p.  420. 
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stated  and  tried.  Preceding  this  section  is  section  968, 
which  requires  a  trial  by  jury  in  certain  actions,  unless 
waived  or  referred,  and  sec.  969,  which  provides  for  tlie 
trial  by  the  court  of  an  issue  of  law  in  any  action ;  or  of 
an  issue  of  fact  in  an  action  not  specified  in  sec.  969, 
or  wherein  trial  by  jury  is  not  expressly  provided  for 
by  law.  Then  follows  the  present  section  and,  taken 
together  with  the  preceding  sections  968  and  969,  they 
comprehend  and  provide  for  the  mode  of  trial  of  all 
legal  actions,  in  which  are  presented  issues  of  fact  and 
of  law.  By  the  amendment  of  sec.  970  'the  legislature 
confers  the  further  right  upon  a  party  to  have  specific 
issues  framed  for  a  trial  by  a  jury,  where  questions  as 
to  value  or  of  recoverable  damages  arise  upon  the 
pleadings;  not,  however,  by  an  obvious  implication 
from  the  recital  premising  tlie  provision  of  the  section, 
in  actions  in  equity,  where  the  actual  and  the  main 
issue  is  the  right  upon  the  allegation  to  equitable 
relief  by  way  of  an  injunction;  but  in  those  actions 
where  such  questions  so  affect  the  main  issue  between 
the  parties  as  that  of  the  cause  of  action  for  equitable 
relief  being  determined  adversely,  the  court  may  proceed 
to  grant  some  legal  relief,  or  to  award  damages;  or 
where,  to  a  legal  claim  an  equitable  defence  is  inter- 
posed, in  which  case  the  court  might  direct  any  question 
or  the  issue  of  fact  to  be  tried  by  a  jury ;  or  where  in 
an  action  for  specific  performance  damages  for  breach 
of  contract  are  sought.  The  section  would  cover  all 
such  and  other  cases  which  might  be  imagined.  The 
next  following  section  (971)  seems  to  recognize  the 
integral  right  and  jurisdiction  of  a  court  sitting  in 
equity  to  dispose  of  equitable  actions  in  its  own  way.  It 
reads  that  "in  an  action  where  a  party  is  not  entitled  as 
of  right  to  a  trial  by  jury,  the  court  may,  in  its  discretion, 
upon  the  application  of  either  party,  or  without  that 
application,  direct  that  one  or  more  questions  of  fact 
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arising  upon  the  issues  be  tried  by  a  jury,  and  may 
cause  these  questions  to  be  stated,"  etc. 

Does  not  that  section  directly  apply  to  such  actions 
as  these  and  recognize  the  right  of  a  court  of  equity,  and 
authorize  it  to  avail  itself  of  the  aid  of  a  jury  to  inform 
its  conscience  as  to  any  assessment  of  damages  ?  Ob- 
serve the  distinction  between  section  970,  which  makes 
the  finding  of  a  jury  "  condnaive  in  the  dction^^'  and  sec- 
tion 971,  which  contains  no  such  provision.  It  seems 
to  me  very  clear  that  we  cannot  give  to  section  970  the 
meaning  attached  to  it  below  and  contended  for  here,* 
without  more  or  less  importing  contradiction  into  the 
legislative  provision  as  contained  in  it  and  the  following 
section.  It  was  formerly  the  rule  and  we  reasserted  it 
in  the  Lynch  case,  that  in  an  equity  cause  trial  by  a  jury 
is  not  a  matter  of  right  Section  970  was  deemed  not  to 
have  altered  the  rule,  and  section  971  expressly  author- 
izes the  court,  in  the  exercise  of  its  discretion,  to  send 
questions  of  fact  arising  upon  the  issues  for  a  jury  trial. 
Does  it  not  follow,  logically,  if  not  irresistibly,  that  the 
amendment  of  section  970  does  not  apply  to  the  trial  of 
equitable  causes,  but  merely  widens  the  right  to  a  jury 
trial  in  those  cases  to  which  the  section  was  previously 
applicable  ?  It  is  a  conclusion  which  is  the  safer,  there- 
fore, and  the  wiser  to  adopt.  I  say  wiser  because,  if  we 
adopt  the  literal  reading  of  the  section,  it  might  work 
mischief  and  delay.  A  multitude  of  questions  might  be 
raised  as  to  its  applicability  to  cases  to  which  it  ought 
never  to  be  permitted  to  extend.  Such  might  be  cases 
of  equitable  accountings,  or  where  the  cause  involved  a 
long  account,  which  would  be  compulsorily  referable; 
or  of  stockholders'  actions  against  directors  or  trustees 
to  compel  them  to  make  good  losses  of  the  corporation 
alleged  to  be  due  to  mismanagement ;  or  cases  where 
the  amount  of  the  damages  is  not  stated  for  a  recovery, 
but  as  a  viddicei  to  allegations  of  wrongdoing,  as  of 
trustees,  or  of  corporate  directors. 
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I  thinky  therefore,  we  must  conclude  that  it  was  error 
for  the  court  below  to  hold  that  the  defendants  were 
entitled,  as  matter  of  right,  upon  th§ir  application  under 
section  970,  to  an  order  stating  the  questions  of  past 
damages  for  trial  by  a  jury ;  and  that  the  granting  of 
such  an  order  still  rests  in  the  sole  discretion  of  the 
trial  court  sitting  in  equity. 

The  orders  appealed  from  should  be  wholly  reversed, 
and  the  application  under  section  970  denied,  with  costs 
to  the  plaintiffs  in  the  action.^ 

Andrews,  Finch,  and  Matnard,  JJ.,  concurred.  Eahl, 
C.J.,  Peckhah  and  O'Brien,  JJ.,  dissented. 

*  The  case  of  Levingston  v.  N.  T.  El.  R.  R.  Co.  was  argued  at  the 
same  time  as  the  one  above  reported  by  Charles  Gibson  Bennett  ((7. 
A.  B,  PraUy  attorney),  for  plaintiff,  and  John  F.  Dillon  and  Julien 
T.  Davies  (Da/oies^  Short  db  Townsend),  for  defendants,  and  as  it 
inyolved  the  same  questions,  was  determined  on  the  same  opinion* 
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-^—  When  attorney  cannot  withdraw  answer  interposed  by  him  for 

client , . .  886 

When  authority  of,  presumed  and  cannot  be  denied  in  collat- 
eral proceedings. 42 

■  —  See  EvioBNCB. 

BILL  OF  PABTICtJLABB— When  not  required  of  defence  of  pay- 
ment       89 

— ^  Of  what,  not  required  in  action  for  partition  in  which  devise 

is  alleged  to  be  void : .  804 

Kffect  of  answering  before  applying  for. 804 

dTTCOVBTOFnEWTOBX— SeeAPFBAL;  Attachmbitt;  Corfo- 

RATIOIT. 

CODE  OF  uiYUL  PBOOEBtTBS— Where  provision  of.  is  a  revision 
of  previous  statute  a  change  in  phraseology  is  not  deemed  to 

change  the  law 284^ 

Section  410  is  codification  of  existing  law  and  created  no  new 

rule 1 

Section  829  is  to  be  liberally  construed 1 

Section  970  is  constitutional .408,  441,  446  note 

Section  970  does  not  apply  to  equitable  actions 420 

Provision  added  to  g  1440,  by  Laws  of  1881,  chap.  641,  uncon- 
stitutional    170 

COlTTEBSIOir  OF  JTUDOMEET— See  JtTDOMBNT. 
OOXPLAIHT—See  Pt^eaotno. 

0OE8TABLE— Return  of,  when  insuflScient 68 

0ON8TITVTIOHAL  LAW— Provision  of  Code  Civ.  Pro.,  section 
1440,  that  title  of  grantee  of  real  property  at  sheriff's  sale  shall 
be  valid  notwithstanding  a  judgment  declaring  it  invalid  unless 
moneys  paid  by  him  at  the  sale,  his  expenses,  costs,  etc.,  are  paid 
to  him,  is  unconstitutional  as  taking  property  without  due  pro- 
cess of  law 170 

Amendment  of  §  970  of  the  Code  Civ.  Pro.  giving  right  to 

Vol.  XXI.— 80. 
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triiU  hj  Jtt^  of  iMoet  m  to  9«Uio  of  prapo^  i 

4aiiiagM  is  oonatUuUoaal .408.  441,  4^mal$ 

MecluuiiGt  Lien  Act  \>f  1886  b  noi  onooootitatlonal  beoaiaao 

it  takw  awftjr  the  right  which  had  preriouelj  osleled  in  Jiem 
Yoric  City  of  a  trial  hy  jury  in  an  action  to  forecloeeaiich  lien. ..  4B4 

Right  to  trial  by  jury  preeenred  by  oonatitutioa  ia  the  genecal 

right  of  the  people  of  the  stale  and  not  a  right  given  by  a  looal 
law 484 

—  Right  to  trial  of  equitable  action  by  Judge  without  a  Juxy  Bd 
given  by  the  constitution 441 

— —  Statute  providing  for  involuntary  transfer  of  property  withoat 
due  processof  law.  whether  with  or  without  compensation,  is  ua- 
constitutional 170 

— —  Constitutionality  of  law  la  to  be  fasted  ty  what  may  be  done 
underit 170 

Party  who  has  been  illegally  deprived  of  his  ri^ts  cannot  lie 

denied  access  to  the  constitutional  court  of  the  state  for  relief. . .  170 

-~— Fact  that  some  of  the  consequences  following  enactment  of 
statute  could  be  constitutionally  provided  for,  does  not  make  it 
legal 170 

—  When  statute  must  fall  because  unconstitutional  provlsionain- 
separably  interwoven  with  all  its  parts 170 

— -  Muniments  of  title,  and  a  Judgment,  are  property  which  can- 
not be  taken  or  destroyed  with  due  process  of  law 170 

— -  Note  on  eomUiutional'provmon  agaimt  taking  j^roptrtff  mtkout 

dus  proeesi  qf  law 108 

OOVTBMPT— In  not  obeying  order  for  examination  in  supplement- 
ary  proceedings  properly  punished  although  disobedience  was 

because  of  advice  of  counsel  that  order  was  void 897 

00VTXX8I0V— What  refusal  to  deliver  property  constitutes 1 

When  property  converted  sufficiently  identified 1 

COBPOKATIOV— Jurisdiction,  when   acquired  of  proceeding  for 

voluntary  dissolution 841 

When  order  to  show  cause  why,  should  not  be  disiolved  suffi- 
cient  841 

When  such  order  may  be  amended  nunc  pro  tune 841 

When  defects  in  such  order  do  not  render  the  appointment  of 

a  receiver  thereby  a  nullity 841 

What  actions  aud  proceedings  may  be  ^joined  by  such  order  841 

Imposition  of  fine  for  intruding  into  office  in  corporation  rests 

wholly  in  discretion  of  court,  and  demand  therefor  forms  no  part 

of  cause  of  action  to  oust  intruder 150 

Domestic,  is  resident  of  what  county 817 

What  recovery  may  be  had  by  creditor  in  action  against  cor- 
porations to  sequestrate  its  property  and  against  stockholders 

because  of  their  non-payment  for  stock 88 

Action  of  resident  of  this  state  is  maintainable  against  foreign 

corporation  to  establish  his  right  as  a  stockholder  and  declare 
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▼old  any  eertfflcates  of  ttoek  issued  in  plaoeof  eertlflcalet^sssrtod 
to  belong  to  him  and  which  are  alleged  to  Inve  been  sold  under 
a  Judgment,  against  a  third  person 879 

•p-^  8ee  Attaohmbht  ;  Jubisdictioh. 

COSTS— Defendent.  not  plaintiff,  recoTera  in  action  for  trespass 
where  recoTery  by  plaintiff  is  less  than  $50  and  his  title  is  not  ia 
issue 284 

— —  When  "  title  in  issue  '*  within  the  meaning  of  the  provisions  of 
the  code  relating  to  cosU 384 

«—  The  rule  as  to  allowance  of  costs  in  actions  for  injuries  to  land 
Slated f S84 

— ^  Right  of  party  to  disbursements  in  reference  of  clahn  against 
decedent's  estate  and  power  of  court  to  award  costs  stated •  SS5 

— -  Notei  en  right  to  and  atdord  qfcaU  and  di$byTmmmU$in  mtch 
proeeediHffi 268,  200 

—  Rate  of  costs,  when  awarded  in  such  proceedings 265 

•«—  Rate  of  costs  is  to  be  deteiteined  by  statute  in  force  at  time 

of  awarding 265 

—  When  person  beneficially  interested  in  action  liable  for  .  .288,  272 
•——Wrongful  promoter  of  action  in  fictitious  corporate  name 

properly  charged  with 20S 

•^~*  When  executor  or  administrator   charged  with,  [in  action 

againsthim 18.108,114 

— —  Accruing  between  time  of  making  and  acceptance  of  offer  of  . 

Judgment  not  taxable •  191 

—  Plaintiff  recovering  separate  Judgments  for  different  amounts 
against  two  defendants  may  tax  two  bills  of  costs 208 

r"^^  When  non-payment  of,  stays  appeal 221 

^—  Motion  costs  only  can  be  granted  where  summons  set.  aside 
because  improperly  /^rred  upon  non-resident  while  in  state  as  a 

witness 881 

Where  a  defendanlpis  defeated  on  one  cause  of  action  and  se- 
cures a  dismissal  of  the  complaint  as  to  other  causes  of  action  he 
is  not  entitled  to  costs 888 

—  Liability  of  party  for,  of  unauthorized  action , 42 

^-^^  Alhtvan^.    When  damages  for  delay  in  court  of  appeals 

granted 124 

—  When  no  basis  upon  which  to  compute,  in  action  to  oust  in- 
truder into  olBce  in  corporation ^ 160 

When  no  basis  on  which  to  compute  in  action  for  injunction  204 

Is  not  granted  to  indemnify  against  loss  caused  by  injunction  204 

i — Additional  allowance  may  be  granted  upon  the  fMseeptance  of 

offer  of  Judgment * ft.* 829 

-—  See  Af»al  ;  Bbouritt  vor  ooera. 

OOiniTnCIiAIII-rSee  Plbapih o. 

OOUJITY  COUET^See  Appeal. 

OOJniTT  lin>0S— Cannot  order  securi^  for  eotis  In  action  in 

supreme  court. 86 
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OOITBT  or  APflAU-See  Appbau;  Com. 

COVET  07  COXXOV  PUAS-8ee  Affbal. 

CBXDITOBt  ACTIOV-May  be  maiDUlned  io  set  arfde  oontand 
Judgment  and  executbm  iMued  thereon  where  iune  ioTmlid 105 

BIOISIOV— See  Fihdihob. 

BXRKCS.— See  Plbadirg  " 

BE]IVSBBB--8ee  Pijuldiho. 

BIOVBSBXSHTS'See  Costb. 

BIIOOYBET— Bee  Ezamikation  or  Pastt  bevobs  T^oal;  Imbpbc- 
noM. 

BUMIiBAL^WbeQ  complaint  properly  diemiaeed  for  want  of 
prosecution  in  action  for  separation 840 

BMOLUTIOV  07  COBPOEATIOV-43ee  Cobporatioh. 

BIYOBCX— See  Aumont. 

BiZGTMBVT— Action  of.  against  one  claiming  title  not  defeated  by 

>  oon-Joinder  of  tenants  in  possession... 883 

What  may  be  determined  in  such  a  case 888 

What  acts  of  plaintiff  will  Justify  bringing  action. 888 

What  damages  recoverable  where  damages  are  not  alleged  but 

simply  demanded  in  complaint 888 

tQVITT— Verdict  of  Jury  cannot  be  disregarded  by  coart  of, 
where  Jury  trial  is  matter  of  right 801 

Where  court  of  equity  has  gained  Jurisdiction  of  cause  it  may 

retain  it  for  the  purpose  of  giving  full  relief 420 

18T0PPSL— Party  when  not  estopped  from  asserting  that  copy 
Judgment  and  notice  of  entry  served  upon  him  is  insufficient  U> 
limit  his  time  to  appeal,  by  fact  that  he  has  asserted  that  his  time 
to  appeal  has  expired 810 

XVlBXVCB^When   property   in   action   for  conversion   suffldenUy 
identified 1 

When  refusal  to  deliver  sufficiently  proven 1 

Person  testifying  to  value  of  Jeweliy  in  tfetion  for  its  conver- 
sion must  first  be  shown  to  be  an  expert 1 

When  plaintiil  in  action  for  conversion  by  defendant's  testator 

not  incompetent  to  testify  to  value  on  the  ground  that  such  evi- 
dence is  to  a  personal  transaction  with  the  decedent • » .      1 

Who  may  testify  as  expert »•      1 

Who  cannot  testify  as  to  value  of  personal  property 1 

Burden  of  showing  that  witness  is  expert ^ 1 

When  testimony  to  delivery  of  property  to  defendant's  testator 

is  to  personal  transaction,  notwithstanding  such  delivery  was 
made  through  a  third  person 1 

Party  cannot  testify  to  conversation  with  his  adversary's  tes- 
tator notwithstanding  ^ch  conversation  was  not  private 1 

Where  two  or  more  persons  consult  an  attorney  for  their  mil* 

tual  benefit,  their  disclosures  to  him  are  not  privileged  in  actfooa 
between  them  or  their  personal  representatives 877 
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« —  DeclaratiODS  of  a  decedent  may  be  given  in  evidence  against 
his  personal  representative 277 

«—  Not  error  to  admit  evidence  of  release  executed  after  action 
oommeuced  pursuant  to  previous  oral  agreement,  the  making  of 
"Which  was  in  issue , 268 

When  order  of  proof  in  discretion  of  trial  Justice 42 

When  exclusion  on  cross-examination  of  plaintiff's  witness  of 

evidence  tending  to  show  that  claim  was  barred  by  the  statute  of 
limitations,  not  error *. 42 

»—  lustance  of  case  where  cross-examination  of  witness  as  to  cir- 
cumstance of  conversion  of  money  was  properly  held  immaterial      9 

What  evidence  to  value  of  services  sued  for,  competent 65 

—  Sun-ogate's  decree  should  not  be  admitted  in,  unless  the  judg- 
ment roll  or  the  proceedings  resulting  in  it  are  presented. 71 

When  account  books  pnmafade  evidence , 227 

Presumption  that  books  of  account  are  correct. 227 

-^  Attorney's  privilege  to  what  extent  waived  when  he  is  sub- 
scribing witness  to  a  will ; 824 

How  and  when  privilege  that  physician  shall  not  testify  to 

knowledge  acquired  while  acting  professionally  waived 864 

See  Examination  of  Party  bbfobb  Trial. 

BXAMnrATIOH  07  PABTY  BE70&S  TRIAL— Party  suing  for  per- 
soniil  injuries  not  ordered  to  submit  to  physical  examination. . . .  806 

BXEGUTIOH  AGAINST  PBOPEBTY— Issued  before  docketing  of 
judgment  in  county  to  which  it  is  issued,  is  irregular  and  nuga- 
tory     71 

Must  recite  docketing  of  judgment. 71 

— r—  May  be  levied  upon  property  in  which  the  debtor  is  interested 
only  under  contract  for  its  conditional  sale. . . ; 18 

Sale  under,  is  void  where  constable  seized  property  in  one 

town  and  advertised  it  and  sold  it  in  another,  and  a  purchaser 
knowing  of  the  place  where  the  seizure  was  made,  takes  no  title 
and  caonut  convey  any 21 

Cannot  issue  on  judgment  confessed  for  debt  not  due,  until  it 

becomes  due 166 

Rights  and  remedies  of  the  parties  where  land  has  been  sold 

under 170 

Should  not  be  set  aside  where  properly  issued  because  appeal 

has  been  taken  and  undertaking  to  stay  proceedings  given 210 

See  Attachment;  Crbditor's  Action;  Shsritp's  Sali. 

XXBCTFTIOB  AGAIBtT  THE  PBBSOH-Seb  Arrbst. 

BZECUT0B8  ABD  ABMIBISTBATOBS— See  CoBTS. 

BIHDDf 08— When,  necessary  in  surrogate's  court •    86,  88 

Who  should  procure  making  of.  in  surrogate's  court. ,  85 

—  {lemedy  in  surrogate's  court,  where  there  is  a  failure  to  make    86 
— r-When,  made  on  request,  need  not  be  inqluded  in  referee's 

report 100 

-1-rr  Report  of  referoe  should  contain  all  findings  made •  }67  n^ 
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Appeal  does  not  Ito  from  refoMl  of  reqnefl  to  Attdse Kit 

When,  of  referee  too  iBdcflnite 155 

When  referee  may  be  required  to  make,  or  to  make  additional  155- 

Power  of  court  to  make  addiliooal 155 

—  liemedy  where  flnding  iosufflcient  in  form  or  indefinite  in 
■ubetanoe 155 

Refusal  of  all  of  a  party's  requests  to  make  may  be  noted  in 

single  sentence 26S 

»^-  Uefusal  to  make  is  not  finding  to  the  contrary 968 

Reasons  for  refusal  need  not  be  stated 26ft 

—  Hay  properly  be  refused  where  immaterial  or  already  substan- 
tially made .' 8(M^ 

When  need  not  be  inserted  in  deddon 80t 

When  not  error  to  refuse  to  send   back  case  for  further 

findings SOt 

When  report  of  referee  may  be   sent  back  to  him   with 

directions  to  include  all  his  findings  therein 157  naU 

rOBGIBLE  EKTST  AHD  DETAnrSXr-What  constitutes 116 

^ots  on  what  in  a  forcible  entry IIS 

70BSCL08UBE.— Action  for  strict  may  still  be  maintained 843 

Basis  of,  and  practice  in  strict  foreclosure  stated d4S 

»^-  Defendant  in  action  for  strict  foreclosure  should  not  be  re- 
quired to  pay  costs  of  another  suit  to  which  he  was  not  a  party, 
nor  for  improvements  made  by  one  who  knew  of  his  mortgage, 

nor  should  any  unusual  exactions  be  made 843 

Purchaser  at  foreclosure  sale  does  not  take  subject  to  lien  of 

second  mortgagee  who  was  not  made  a  parly  to  the  action,  but 

his  title  relates  back  to  the  date  of  the  mortgage 843* 

Where  there  can  be  no  sale  under  a  Judgment  of  foreclosure 

because  the  property  has  been  sold  under  a  prior  lien  a  personal 

Judgment  for  the  amount  due  cannot  be  rendered 874 

FOSMES  ACTIOK— When  pendency  of,  a  bar 43 

ntAUDVLEMT  GOHTBTAHCS^Instance  of  deed  which  was  not  a..  363 

See  MoRTOAOB. 

OVAXDIAX  AS  UTSM— When   proof  of   appointment  of,  not 

necessary 9' 

—  When  objection  to  non-appointment  of.  should  be  taken 3 

Interest  of  defendant  in  appointment  of,  for  plaintifF ^ 

—  See  Appeal. 

IKPBI80EMEET— Defendant  arrested  under  execution  against  his 
person,  not  absolutely  entitled  to  discharge  therefrom  because  of 
delay  in  issuing  execution,  where  the  delay  is  excused 3N 

See  Arrbst. 

nrDSIoriTT— See  Attachheht, 

nUUVOTIOIf— When  action  for,  caimet  be  maintaiBed  in  Md  df 
attachment • « 18^ 

See  Stat. 

XV8FBCTI0K— Books  of  foreign  corporation ^ ,  373- 
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JVMX— When  oommMoDer  in  proceeding  to  levy  aweMment  for 
land  taken  for  street  is  a  Judicial  oi&cer  and  disqualified  because 
related  to  a  party ...901 

—  Rule  for  determining  who  are  so  disqualified  stated 801 

JVBOMSVT — Action  on,  when  may  be  maintained  between  original 
parties  without  leave  of  court 94 

»—  By  confessioD,  is  void  if  made  to  endorser  of  note  not  then 

^   due  held  by  third  person,  on  such  note 166 

— —  Is  properly  confessed,  by  maker  of  note  not  due,  to  holder 
thereof;  but  execution  cannot  issue  until  after  note  matures 166 

-: —  Confessed,  may  be  set  aside  at  suit  of  judgment  creditor  of 
debtor  therein 166 

Is  property  of  which  a  party  cannot  be  deprived  without  doe 

process  of  law 170 

See  Offer  of  Judomxht. 

JVBOXEHT  CEEDITOB't  AGTIOF-See  Alimony;  Crbditob's 
Action. 

JUDICIAL  BALE— The  purchaser  at  a  sale  of  a  decedent's  real 
property  to  pay  his  debts  is  not  required  to  take  title  if  pro- 
ceedings defective 826 

When  purchaser  at,  does  not  take  title  and  cannot  convey 

any 31 

JTJBI8DICTI0K— Tlie  origin  and  extent  of  the  powers  of  courts  as 
derived  from  the  common  law  stated 896 

Courts  of  this  State  have  Jurisdiction  of  actions  by  resident 

against  foreign  corporation  for  any  cause 879 

Jurisdiction  of  courts  of  equity  in  cases  of  fraud,  breach  of 

trust  or  contract 879 

See  Corporation. 

JTTBY— See  Trial. 

JVtTICE't  COlTBT-^AdJournment  upon  non-appearance  of  plaintiff 
deprives  court  of  Jurisdiction 74 

Authority  of  attorney,  when  and  how  proven 58 

Service  of  summons,  when  confers  Jurisdiction 68 

Constable's  return,  when  not  sufficient 58 

How  and  by  whom  verfication  of  pleading  in  an  action  by 

domestic  corporation  made 68 

— ^  Effect  of  amendment  of  pleading  upon  original  pleading 66 

Review  of  Judgment  on  appeal 56 

See  Affsal. 

LBGACY—When  not  in  satisfaction  of  debt 987 

LIMITATION  TO  ACTIOV— When  time  Umited  for  bringing  action 
by  a  partner  against  his  copartner  for  contribution  to  moneys  paid 
to  extinguish  firm  debt,  commences  to  run  against  liquidation 
partner. 108 

When  action  maintainable  by  partner  against  his  copartner  for 

his  share  of  partnership  assets  retafaied  by  the  defendant  on  dis- 
solution   108 
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When  aoooimt  is  running  acoonnt  and  not  barred  by W7 

When  commences  to  run  from  demand,  as  against  one  con- 
verting personal  property 1 

K A VDAMU8— Issuance  of  alternative,  when  discretionary Ill 

When  and  liow  objections  to,  taken Ill 

yole  on  diieredon  in  iuuing  mandam'U9 112 

See  Appeal. 

ICXCHAHIC'S  UXV— Actions  to  foreclose  not  triable  by  a  Jury 4S4 

What  issues  in,  should  be  tried  byjuiy 4M 

Law  of  1885  constitutional 484 

KOBT0AOX— To  cashier  of  bank  made  with  its  assent  to  secure  an 
indebted uess  owing  it  is  a  valid  security  in  its  favor 968 

See  FoRBCLoauRB. 

KOTIOK— When  relief  may  be  granted  under  prayer  for  such  other 
and  further  relief  as  may  be  Just 157  note 

See  Costs. 

SXOUOEKCX— Elevated  railroad  company  discharging  contents  of 
drippnns  by  shovelling  from  elevation  of  15  fee.  into  carts  stand- 
ing near  cross-walk  in  populous  city  guilty  of  negligence 864 

—  See  AcciDSNT. 

SXW  TBIAL— Motion  for,  on  minutes  cannot  be  reheard  after  ad- 
journment of  circuit  at  which  trial  was  had *. 801 

Motion  for,  in  Jury  cases  are  allowed  and  regulated  by  statute 

and  are  not  a  matter  of  right  independent  of  the  statute 801 

See  Appeal. 

VOTICX  OF  XVTST— See  Appeal. 

irOTICE  OF  TBIAL—New,  necessary  after  amendment  of  pleading  284 

Court  cannot  shorten  time  of,  except  as  condition  of  granting  a 

favor 824 

OFRB  OF  XaBOMEVT— Not  ineffectual  because  the  words  "to 
date  "  are  used  after  the  words  **  with  costs." 884 

•— ^  When  served  by  mail,  party  has  twenty  days  within  which  to 
accept  it 127 

Costs  after  offer  but  before  its  acceptance,  not  taxable 127 

Additional  allowance  may  be  granted  where  offer  is  accepted  889 

OBDBB  TO  SHOW  CAlTflE— See  Motion. 

PABTIBS  TO  ACTIOK — When  unincorpomted  .association  may  be 
sued  by  member 65 

— ^  When  one  member  of  a  firm  of  attorneys  may  sue  for  services 
rendered  in  the  firm  name 66 

Action  to  enforce  individualliability  of  stockholders  to  pay 

amount  unpaid  on  stock  held  by  them  may  be  brought  by  one 
creditor  of  the  corporation  without  Joining  others  or  stating  that 
the  action  is  brought  for  their  benefit 88 

— — *  In  an  action  to  sequestrate  the  property  of  a  corporation  and 
enforce  the  liability  of  stockholders  for  its  debts  resulting  from 
their  failure  to  fully  pay  for  their  stock  both  the  corporation  and 
oits  stockholders  are  proper  parties  defendants < . ...    88 
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PABTITIOV— -Verdict  of  jury  in  actioii  f or»  cannot  be  diaregurded 
by  court 801 

— ^  What  questions  in  sucli  action  can  only  be  reviewed  on  appeal  801 

PASTVEB8HZP — ^When  action  between  partners  may  be  maintained 
notwithstanding  their  partnership  accounts  are  unsettled 102 

— ^  Instance  of  a  case  in  which  a  partner  was  required  to  contribute 
his  share  of  partnership  debt  paid  by  his  copartners,  although 
their  accounts  were  unsettled 109 

The  rule  that  a  partner  must  contribute  his  proportion  of  debt 

paid  by  his  copartner  stated 109 

PATXSHT— When  moneys  paid  wife  by  husband  and  charged  by 
him  to  expense  not  a  payment  on  account  of  moneys  owing  her 
of  which  he  kept  a  separate  account 927 

—  Legacy  when  not  to  satisfy  debt 927 

See  Bill  op  Pabtioulabs. 

FHT8ICIAK— See  £yiDBNCS. 

PLEADDTO— Effect  of  amendment  of,  in  Justice's  court  upon  origi- 
nal pleading 66 

Where  party  has  acted  on  construction  of  ambiguous  pleading 

which  it  bears  as  well  as  another,  the  party  framing  it  ought  not 
to  have  the  advantage  of  an  opposite  construction 86 

When  frivolous 89 

— —  Compiainl.  When  service  of,  in  pursuance  of  demand  there- 
for not  made  unnecessary  by  previous  service  thereof  with  at- 
tachment papers 89 

—  When  sufficiently  states  cause  of  action  for  conversation 1 

In  an  action  for  services  and  materials  where  special  contract 

and  the  reasonable  value  thereof  are  stated,  the  action  is  on  spe- 
cial contract  and  not  on  quantum  meruit 86 

Demand  for  relief  in,  not  controlling 28 

Prayer  for  relief  is  not  a  part  of  cause  of  action  and  does  not 

determine  its  character 441 

—  When  plaintiff  may  have  any  relief  warranted  by  the  facts  irre- 
spective of  what  he  demands 28 

«—  Instance  of  complaint  which  set  up  cause  of  action  against  cor- 
poration to  sequestrate  its  property,  and  against  stockholders  to 

compel  them  to  pay  amotmt  unpaid  on  their  stock 28 

In  action  to  enforce  liability  of  stockholders  of  a  corporation, 

need  not  allege  that  plaintiffs  judgment  was  recovered  on  a  debt 

payable  in  one  year  from  the  time  it  was  contracted 98 

Plaintiff's  claim  need  not  be  set  up  in  such  action 98 

-»—  Allegations  on  information  and  belief  when  in  proper  form. .    98 

When  non-payment  of  stock  of  a  corporation  sufficient  alleged 

in  an  action  to  enforce  stockholder's  individual  Uabflity  for  its 

debts 98 

-»—  In  action  to  oust  intruder  from  oBice  in  corporalion,  imposition 
of  fine  forms  no  part  of  cause  of  action  and  need  not  be  do- 

*IW 
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When  d«mand  for,  irlllMrat  allegftlloii  of  dsouige,  sulBcleBt  bi 

action  of  ejectment 883 

—  A'MmtT,    Contsining  genenJ  denial  and  defence  of  payment 

is  not  f  rlTokms 89 

— ^  When  defences  not  incoosistent 89 

IncoBsistent  defences  may  properly  be  set  up 89 

•— ^  Defendants  alleged  in  complaint  in  action  to  fordose  mort- 
gage to  be  subsequent  lienors  may  deny  that  aTerment 89 

«—  Denial  of  each  and  eveiy  "material  all^gaUon "  not  good  on 
motion  to  make  more  definite  and  certain 89 

—  When  denial  is  negative  pregnant  and  bad 89 

Where  complaint  alleges  that  the  defendant  agreed  to  pay  a 

certain  sum  for  work  sued  for  and  that  it  was  reasonably  worth 
that  sum,  the  defendant  if  he  denies  the  contract  need  not  also 
deny  that  tbat  was  the  reasonable  value  of  the  work  and  may 
without  setting  forth  such  a  denial  plead  and  prove  a  counter- 
claim for  the  failure  of  the  plaintiff  to  do  his  work  in  a  work- 

manlike  manner  and  to  complete  it  according  to  oontiact 85 

QninUrcla^,  What,  cannot  be  set  up  by  supplemental  answer    82 

Btmurrer,    Objection  that  party  made  such  by  an  order  of 

the  court  is  not  a  proper  party  cannot  be  taken  by  demurrer 379 

—  Complaint  in  action  to  enforce  liability  of  stockholders  of  cor- 
poration not  demurrable  because  action  not  in  form  for  benefit  of 

all  creditors  and  they  are  not  Joined 88 

——  Suppletnental.    When,  answer  allowed  to  set  up  contract  for 

settlement  of  action :  89 

What  counterolaim  cannot  be  pleaded  by,  answer 89 

—  Verifleation.    When  and  by  whom  made  in  action  by  domes- 
tic corporation 68 

—  See  Pabtiss  to  Action. 
PBITILXeXD  COKJnrnOATKm— See  Eyiixbkgb. 
QVO  WABBAHTO — See  Cobpokation  ;  Coers. 

BXAL  PBOPXBTT— When  judgment  Is  muniment  of  title 170 

When  party  cannot  be  deprived  of  muniment  of  title 170 

Summary  proceedings  to  divest  title  to  real  property  most  be 

strictly  pursued,  and  are  rendered  void  by  any  substantial  depart- 
ure from  the  requirements  of  the  statute 398 

See  BjscncEirr ;  Pabtitioh  ;  Shebiff'b  Salb  ;   Sumicabt 

PBOGBBDoras :  Tbbblb  Damaobs  ;  Wastb. 
SXOXXYXB--What  defects  in  order  to  show  cause  why  petition  of 
corporation  for  its  voluntary  dissolution  should  not  be  granted, 

do  nolronder  appointment  of,  void... 941 

Property  of  corporaiion  is  in  mulodia  Ugi$  from  time  order 

appointing  receiver  is  made,  and  although  he  cannot  interfere  with 
ft  until  he  has  filed  the  bond,  his  title  relates  back  to  the  date  of 
his  appointment 941 

—  Appointment  of  utifM  pt^  Iwio  does  not  divest  lieu  alrea^ 
nequired Uk 


INDEX.  476 

-»—  When  property  In  poBsesslon  of,  cannot  be  repleried  without 
first  oblaiuiug  leave  of  court 341 

BXnSBHOB— Of  claim  against  a  decedent's  estate  is  a  special 
proceetiing 265 

»—  See  Findings. 

XXPLEYIV— Action  of,  cannot  be  maintained  by  Tendor  in  a  con- 
tract for  conditional  sale  where  possession  passed,  until  breach 
of  the  contract 18 

'—  When  property  cannot  be  replevied  after  it  has  passed  into 
the  possession  of  a  receiver  of  the  wroog>doer 241 

BEBZBXKGX— The  contrary  not  appearing,  a  party  is  assumed  to  be 
a  resident 879 

fEGTTBITT  FOB  C08T8~Caimot  bcordered  in  action  in  supreme 
court  by  county  judge 16 

Right  to  demand,  of  non-resident  plaintiff  is  absoldte  unless 

waived  by  laches 865 

Non-resident  plaintiff  not  excused  from  giving,  by  subsequently 

becoming  resident 855 

-^  What  laches  waives  right  to  security  for  costs 865 

Addition  of  resident  plaintiff,  when  defetits  motion  for 865 

fEBYICS — One  who  is  within  this  state  for  the  purpose  of  attend- 
ing to  the  takiog  of  testimony  to  be  used  in  suit  in  another  state 
not  exempt  from  service  of  summons 871 

See  Attacbment  ;  O^vbr  of  Judgment  ;  Supplbubntart 

PROCESDraOB. 

flHEBEPF'S  BALE— Provision  that  title  of  grantee  of  real  property 
at,  shall  be  valid  notwithstanding  Judgment  declaring  it  invalid 
unless  moneys  paid  by  him  at  sale,  with  costs  of  action,  etc.,  are 
paid  to  him,  is  unconstitutional 170 

^—  Such  provision  if  valid  would  not  require  an  order  of  court  to 
make  it  effectual,  and  does  not  apply  to  one  redeeming  at  such  a 
sale 170 

—  The  right  of  the  parties  and  the  procedure  where  lands  sold 
under  execution  stated 170 

SPECIAL  PBOOEEDUrOS— See  Rbferencb. 
STATUTES— Should  be  construed  so  ss  to  effectuate  remedy  for 
which  they  are  designed 1 

—  Section  820  of  the  Code  of  Civ.  Pro.  prohibiting  a  party  from 
testifying  in  his  own  behalf  to  u  personal  transaction  and  commu- 
nication with  decedent  in  certain  cases  is  to  be  liberally  construed      1 

— ^When  cannot  be  extended  by  construction  for  purpose  of 
bringing  party  within  its  spirit 170 

See  CoDB  OF  Civil  Procbdurb  ;  CoRSTrrunoKAL  Law. 

STAT— When  filing  undertaking  an  appeal  does  not  stay  proceed- 
ing  210 

When  order  staying  proceedings  pending  appeal  should  not 

set  aside  execution ; 210 

—  Where  non-payment  of  cost  stays  proceedings SSI 
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See  AppBiX ;  iKJVKcnoir. 

STSEET^When  commissioDer  in  proceedings  to  ImpiOTe  street  is 
Judicial  officer  and  disqualified  because  related  to  party 201 

Such  commissioners  constitutional  oflicere. 201 

SiriUIASY  PBOCBXBnieB.— When  may  be  maintained  for  forcible 
entry  and  detainer 116 

Fact  that  petitioners  entry  was  itself  forcible  no  defence 116 

Note  an  defence  in  eaee  ef  fcreiliU  eMry 110 

fiVXMOHS— See  Sbbyicb. 

8UPPLSKE1ITAL  PLEADDrO— See  PLSADtNG. 

SUPPLEMEVTAST  PBOGSEBDrOS— When  witness  not  exempt  from 
senrice  of  order  for  examinatiou  in 84 

Improper  seryice  of  said  order  does  not  invalidate  the  order, 

but  merely  affects  its  service 34 

One  cauuot  while  returning  from  testifying  in,  be  arrested, . . .  294 

Order  for  examination  of  third  party  in,  granted  upon  affi- 
davit averring  that  such  party  is  indebted  to  cr  has  property  of 
the  judgment  debtor,  upon  information  and  belief  without  stat- 
ing the  source  thereof,  is  irregular,  but  not  without  Jurisdiction. .  207 

To  what  county  execution  must  have  been  issued  to  sustain 

order  for  examination  of  third  person 06 

When  objection  to  insufficiency  of  affidavit  not  waived  by 

appearing  and  submitting  to  examination 06 

When  order  is  appealable 06 

When  affidavit  insufficient  to  sustain  order  in.  because  aver- 
ments as  to  residence  or  place  of  business  as  to  third  persons 
having  property  or  being  indebted  are  in  the  alternative. 06,  287 

See  Appeal  ;  Cohtkmpt. 

fiVPREME  COURT— See  Appeal. 

6UBR0OATE*8  G0I7RT— Jurisdiction  of  proceedings  for  sale  of  de- 
cedent's real  property  to  pay  his  debts  not  acquired  where  peti- 
tion is  defective  in  any  of  the  requisites  specified  in  the  statute.. ^826 

Decree  admitting  will  to  probate  is  irregular  where  surrogate 

has  omitted  to  make  findings  of  fact  and  law 85 

See  Appeal  ;  Findings  ;  Will. 

TREBLE  DAMAGES— When  not  recoverable  in  action  for  waste. ...  888 

TRESPASS— In  actions  to  enjoin  trespass  consisting  of  mainte- 
nnnce  and  operation  of  an  elevated  railroad  in  street  in  front  of 
plaintiff's  premises  where  past  damages  are  demanded,  the  past 
damages  are  a  mere  incident  to  the  equitable  relief  asked  and  the 
cause  of  action  is  single  and  equitable 403.  420,  441 

In  such  action  fee  value  is  not  in  issue,  and  where  the  court 

determines  the  fee  value  and  denies  the  injunction  in  case  it  is 
paid  it  does  it  as  a  matter  of  favor  and  to  prevent  public  injury 
under  its  general  equitable  power. 408,  420,  441 

Practice  where  issue  as  to  past  damages  arises 441 

TRIAL.— Right  to  Jury  trial  of  issues  as  to  damages  and  valued  of 
property  clahned  when  not  waived , 408,  441 
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—  Jury  trial  is  not  a  matter  of  right  in  an  action  to  f oreclone  a 
mechanic's  lien,  but  should  be  ordered  of  issues  as  to  damages  re- 
coverable under  counterclaim  for  delay  in  completion  of  work. . .  484 

•— ^  Questions  in  such  action  as  to  extra  work  and  payment,  and 
whether  defendant  was  obliged  to  complete  certain  work  at  his 
own  expense  and  the  costs  thereof,  affect  neither  the  value  of 
property  nor  the  damages  recoverable  by  a  party,  and  are  not  of  a 
right  Uiable  by  a  Jury 484 

-^—  Jury  trial  is  not  a  matter  of  right  in  equitable  action 480 

Amendment  of  g  970  of  the  Code  of  Civil  Procedure  entitling 

parties  to  a  Juiy  trial  of  certain  issues  does  not  apply  to  equitable 
actions 456,  overruling  408,  484,  441,  445  note 

The  manner  in  which  issues  for  trial  by  jury  in  equitable 

actions  to  recover  damages  for  trespass  should  be  framed  stated. 

408.  441,  445  note 

-^ —  Amendment  of  §  070  of  the  Code  of  Civil  Procedure  giving 
right  to  trial  by  Jury  of  issues  as  to  value  of  property  recoverable 
and  damages  is  constitutional 408,  441,  445  noU 

Effect  of  intimation  by  trial  Judge  of  his  opinion  on  the  evi- 
dence  277 

See  New  Trial  ;  NoncB  or  Tsial. 

TODSETAXmCh—When,  on  appeal  not  affected  by  subsequent 
appeal  and' giving  of  new  undertaking  to  stay  proceedings 47 

On  appeal  ineffectual  for  any  purpose  if  appeal  not  taken 310 

VKDrCOBPOSATED  ASSOCIATIOF—When  exisU 65 

When  may  be  sued  by  member 65 

7XSDICT— Cannot  be  disregarded  In  equity  action  in  which  Jury 
trial  is  matter  of  right 801 

VSSI7ICATI0V— See  Plbadino. 

WAIVEB— Acknowledging  receipt  of  copy  judgment  and  notice 
of  its  entry,  and  expressing  belief  that  time  to  appeal  has  expired, 
is  not  waiver  of  defects  therein 210 

WAtTX— When  treble  damages  not  recoverable  in  action  for 828 

WILIr— Legacy,  when  not  in  satiafaction  of  debt ••.••••  287 

— ^  See  BviDENCB. 

WITVXM— See  ISrasaagxoL 
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